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RESULTING IN AUTISM SPECTRUM *
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*
V. *
*
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ORDER PLACING ADDITIONAL FILINGS OF
RESPONDENT CONCERNING STEWART INTO MASTER FILE

The attached four documents were filed by the respondent in the individual autism Vaccine
Act case of Stewart v. Secretary of HHS, No. 02-819V. These four documents, together with the
documents that I placed into the Autism Master File on October &, 2003, set forth the respondent’s
position concerning the procedural issucs that I decided in the opinions entitled Stewart v. Secretary
of HHS, 2002 WL 319695743 (Fed. Cl. Spec. Mstr. Dec. 30, 2002), and Stewart v. Secretary of
HHS, No. 02-819V (Fed. CIL Spec. Mstr. Sept. 3, 2003) (published citation not yet available).
(These Stewart opinions themselves were placed into the Autism Master File by my Order dated

September ©, 2003.)
//

' GcorgeL Hastmgs Jr!
Special Master




IN THE UNITED STATES COURT OF FEDERAL CLAIMS

OFFICE OF SPECTAL MASTERS
RECEIVED
OVER THE COUNTER

AUG 1% 2002

THEOFHCEOFTHEgFERK
UJ.S. COURT OF FERERAL CLAIMSB

RKIM STEWART, Parent of
HEATH STEWART, a Minor,

Paetitioner,

No. 02-81%V
Sp. Mstr. Hastings

V.

SECRETARY QF
HEALTH AND HUMAN SERVICES,

Respondent .

et i it et T M et Mt S’ s’ e’ g e

MOTION TO DISMISS

On July 18, 2002, petitioner filed a case under the National
Childhood Vaccine Injury Act (Vaccine Act) alleging that her son,
Heath, developed autism or an autistic spectrum disorder as a
resuit cof receipt of childheod vaccines. Petitioner filed herx
case using a "Short Form Autism Petition for Vaccine
Compensation" authorized by the Autism General Order #1 issued on
July 3, 2002, by the Chief Special Master. 1In keeping with that
General Order, the petition contains no supporting affidavits or
medical records as required by the Vaccine Act. Inasmuch ag the
Chief Special Master was without authority to waive the statutory
requirements for filing a vaccine petition, and because the
petition filed in this case faile to meet those requirements,

thig case must be dismissed.



Argument

The Chief Special Master's Autism General Order gets forth a
plan for procegsing all claimg under the Vaccine Act seeking
compengaticn for alleged vaccine-related autism spectrum
disordera. The justification for developing this plan was an
*influx of Program claims and the potential for many more guch
claimg." Autism General Order, p. 2. The Order indicates the
Chief Special Master's intention to address these cageg in a two-
step process in which general issues of causation are regolved
first in an Omnibus Autism Proceeding, with the findings being
appiied to individual cases. It states in pertinent part:
[plersons who have autism-related claims for
which they have not yet filed Program
petitions, and who wish to have their cases
stayed during the Omnibus Autism Proceeding,
may file their petitions by filing a %Short-
Form Autism Petition for Vaccine
Compensation” in a form similar to the one
set forth as Ex. B. No medical records need
be filed with such a short-form petition
though each petitioner cor his coungel is
encouraged to [assemble the records] so. that
they will be available for filing if, and
when, the petitioner is directed tc do so by
the special master.

Autigm General Order, p. 7.

The Vaccine Act, however, requires that a petition "contain
.+ . an affidavit, and supporting documentation® dewmonstrating
that the claim meets the jurisdictional and substantive

requirements of gection 11(c) of the Act. 42 U.8.C. § 300aa-

11{ec) {1). Further, the Act specifies certain tvpes of records,
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such as prenatal, vaccinatiocn, and pre- and post-injury physician
records, that must accompany the petition. 42 U.S.C. § 300aa-

1

}_.I

{e¢) (2). The only excepticn to these requirements is for
*unavailable® reccrds, in which case the petition must both
identify such records and state "reasong for their
unavailability.® 42 U.S.C. § 300aa-11{c)(3). ©No exception is
provided for the requiremeht that a supporting affidavit be
provided. Moreover, while the Vaccine Act permits the special
master to set a "schedule® for filing "assessmenta,‘evaluations,
prognoses, and such other records . . . necegsary for the
determination of the amount of compensation to be paid,' it
contains no similar provision permitting deferred or graduated
filing of documents required as part of the petition for
compengation. 42 U.S.C. § 3CCaa-11(e). And finally, the Act
requires special masters to enter decisions on petitions "as
expeditiously as practicable but not later than 240 days,

- exclusive ofrsuépended time . . ., after the date the petition.
was filed.” 42 U.S.C. § 300aa-12(d) (3) (&) (ii).

The Court of Federal Claims issued Vaccine Rules elaborating

on these filing requirements, mandating that,

{(2){e) (1) . . . every petition shall be accompanied by the
following:

(A) Medical records and detailed affidavit (s)
supporting all elements of the allegations made in the
petition. If petitioner's ¢laim does not rely on
medical records alone, but is based on the observations
oY testimony of any persons, the substance of each



person’s proposed testimony in the form of an affidavit
executed by the affiant must accompany the petition.

(B} ALl available physician and hospital records
relating te {(A) the vaccination itself; (B) the injury
or death . . . (C) any post-vaccination treatment of
the injured person incliuding all in-patient and out-
patient recocrds, provider nctes, test regults, and
medication records; and, if the vaccinee wag younger
than five years old when vaccinated, (D) the mother's
pregnancy and delivery and the infant's lifetime,
including physicians' and nurses' notes and test
results and all well baby visit records, as well as
growth charts, until the date of vaccination.
RCFC, Appendix B, Vaccine Rule (2} (e) (1) {A) and (B). A petition
lacking "any" of these records must be accompanied by "an
affidavit detailing the efforts made to obtain such records and
the reasons for their unavailability." RCFC, Appendix B, Vaccine
Rule (2) {e) (1) {C).

The purpose of these filing requirements - both in the Act
and the Court's Rules - is clear. It is to set an obligation on
petitioners which, when fulfilled, might enable special masters
to fulfill their statutory obligation to enter decisions on

petitions within the Act's strict time frames. 42 U.S.C. §
300aa-12{d) (3) (4} (i1} . By waiving petitioners' responsibility to
file supporting documentation with thelir petitions, the General
Autism Order virtually guarantees that no statutory time goals
will be realized in any of these cases. In fact, the "8hort Form
Petitions® - which do not cblige petitioners to identify the

vaccine received, when it wag received, or the nature or timing

of onset of symptoms - do not permit the Court to make even
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threshold determinations regarding its jurisdiction.®

‘The Chief Special Master wag without authority te amend or
alter these statutorily mandated filing regquirements or to waive
requirements set by Rules issued by the Court of Federal Claims.
With respect to application of specific provisions of the Vaccine
Act, including the Vaccine Act's requirement that petitioners
file supporting documentation and affidaviteg with their
petiticns, special masters are:

nct at liberty to change a statute enacted by Congress.

. [When] language of the statute is crystal clear

and it is supported by the legislative history, the

court must defer to its clear meaning. [citations

omitted]}.

Greider v. HHS, 23 Cl. Ct. 348, 350 (1991) (barring Vaccine Act
claim when civil action had been filed).

Similarly, the Vaccine Rules of the Court of Federal Claims
contained in Appendix B ". . . govern all proceedings before the
Court of Federal Claims [including the Office of Special Masters]

- pursuant to the National Vaccine Injury Compensation Program
. RCFC, Appendix B, Vaccine Rule 1. Under these Rules, the
Chief Special Master was permitted to "regulate the applicable

practice® only in "matters not specifically provided for in the

Vaccine Rules.* Id. The Vaccine Rules, consisgstent with the

' The short form petitions authorized by this General Order
— which. do not contain even minimal case-specific allegations -
raise a significant guestion regarding whether they are legally
adequate to stop the running of the Vaccine Act's statute of
limitations.

A



Vaccine Act,‘provide specifically that supporting affidavits and
medical records, or an affidavit explaining the reasons for the
unavailability of any medical records, shall be filed with the
petition.
Conclusion
The Chief Special Masteﬁ has no authority to waive the
requirements set forth in the Vaccine Act or the Rules of the
Court of Federal Ciaims regarding the documentation that must be
filed with petiticns for compensation under the Act; In keeping,
the provigion in the General Autism Order permitting "Short Form
Petitions" to be filed without supporting affidavits and medical
records is contrary teo the Act and the Court's Rules. 1In the
absence of any proper authority permitting such petitiona, the
instant petition must be dismigsed.?
Regpectfully submitted,

ROBERT D. McCALLUM, Jr.
Agsigtant Attorney General

HELENE M. GOLDBERG
Director
Torta Branch, Civil Division

JOHN LODGE EULER
Deputy Director
Torts Branch, Civil Divigion

? Because a ruling on this wotion could affect the growing
number of statutorily deficient petitions that are being filed
pursuant to the Autism General Order, respondent respectfully
regquests that the Special Master rule on this motion as soon as
practicable.



MARK W. ROGERSE
Assistant Director
Torts Branch, Civil Division

D’MW%

VINCENT MATANOSKI

Senior Counsel

Torts Branch, Civil Division

U.8. Department of Justice

P.O. Box 146

Benn Franklin Station

Washington, D.C. 20044-014¢
Dated: ‘ Tel: {202) 6l6-4124



CERTIFICATE OF SERVICE

L
I certify that on the kﬁ of August 2002, a copy of
this Motion to Dismiss was served, by first-class mail, postage
pre-paid upon:

Ronald €. Homer, Eaguire -
Conway, Homer, & Chin-Caplan, P.C.
14 Shawmut Street
Bogton, MA 02116
Tel: {€17) £%95-189¢
Fax: {617) 68%-0880

raondie
/ 4




IN THE UNITED STATES COURT OF FEDERAL CLAIMS

OFFICE OF SPECIAL MASTERS

KIM STEWART, Parent of
HEATH STEWART, a Minor, AUG 3 0 2002
Petitionex, " OFFCE OF THE CLERK
| 1.5. COURT OF FEDERAL CLAIMS
v. No. 02-819V

Sp. Mstr. Hastings
SECRETARY OF
HEALTH AND HUMAN SERVICES,

Regpondent.

L R I N =

RESPONSE TO PETITIONER'S MOTION FOR ENLARGEMENT

On August 21, 2002, petitioner filed a wmotion seeking an
enlargement of ninety days to resgpond to respondent's motion to
dismiss., Respondent opposes that motion.

The Vaccine Rules provide fourteen days to respond to a
motion. RCFC, Appendix B, Vaccine Rule 20. While an enlargement
of that time may be granted, it must be for “goocd cause.™ RCFC,
Appendix B, Vaccine Rule 13(b). Petitioner's basis for the
enlargement is "the importance cf the issues raised by respondent -
in his Motion." Petiticner's Motion for Extension at 1.

Regpondent agrees that the issue raised in his metion to
diasmiss is very significant, not only to this case, but many
others recently filed and many about te be filed. Indeed, the
importance of the issue, and the impact it will have on this and
other cases, reguire that the issue be resolved expeditiously.

The sole issue is whether the Chief Special Master hag authority



te alter or amend the petition requirements provided by the
Vageine Act or the Court of Federal Claims' Rules. Regpondent's
motion considers this guestion in 8ix pages that discuss three
gtatutory provisions, two rules of court, and cne case.
Petitioner offered no specific reason why the discrete igsue
raigsed in respondent’'s motion to dismiss cannot be addressed in a
timely fashion.

Petitioner's request for an enlargement of ninety days is
excesgive in light of the discrete issue involved and the other
factors favoring rapid resclution. The Vaccine Rules contemplate
that motions may typically be responded tec within fourteen days.
Petitioner's motion seeks an enlargement of more than six times
the normal time to respond. In fact, the requested enlargement
consumes almost 40% of the statutorily-impcesed 240 day period for
regolving the entire case. 42 U.8.C. §300aa-12{d) (3) (A) (11} .

Moreovef, inordinate delay in resclving this igsue could
have unintended consequences. For example, respondent notes in
his motion that the minimal "short form* petition utilized here
and permitted by Autism Ceneral Order #1 may not be legally
adequate to stop the running of the Vacecine Act's statute of
limitaticns. Further, respondent specifically requested
expedited resolution of this motion because a ruling on the issue
could potentially affect a large number of cases now being filed

under the National Vaccine Injury Compensation Program. The



Autism CGeneral Order permitting the type of "short form" petition
filed here has only been in effect asince July 3, 2002. In the
roughly sixty days since then, 159% cases have been filed using
the "ghort form" petition. At that pace, an estimated 240
additional "short form® petitions - caseg that could be affected
by the ruling here - would be filed during the ninety day
enlargement alone.

Regpondent, balancing the importance of the igsue, its
potential impact on cases about to be filed, and its discrete and
limited nature, would not oppose an enlargement of geven days.
This would enlarge petitioner's deadline for responding to
respondent's motion to September 9, 2002.

Respectfully submitted,

ROBERT D. McCALLIM, Jr.
Assistant Attorney General

HELLENE M. GCLDRERG
Director
Tortes Branch, Civil Division

JOHN LODGE EULER
Deputy Director
Tortes Branch, Civil Division

MARK W. ROGERS
Aggistant Director
Torts Branch, Civil Division



Dated: ?/3%/2GML

VINCENT MATANOSKI

Senicr Counsel

Torte Branch, Civil Divigion
U.8. Department of Justice
P.O. Box 146

Ben Franklin Station
Washington, D.C. 20044-0146
Tel: (202} 616-4124



CERTIFICATE OF SERVICE
~ 30"
I certify that on the of August, 2002, a copy of
this Reapondent's Response to Petiticner's Motion for Enlargement
wag served by first-class mail, postage pre-paid, upon, and sent
by facsimile transmissgion to:
Ronald C. Homer, Esquire
Conway, Homer, & Chin-Caplan, P.C.
16 Shawmut Street
Bogton, MA 02116

Tel: ({(617) 695-1990
Fax: (617) 695-0880
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IN THE UNITED STATES COURT (OF FEDERAL CLAIMS

QFFICE OF SPECIAL MASTERS

RECEIVED

KIM STEWART, Parent of

HEATH STEWART, a Minor, DEC 5 7002
Petiticner, OFFICE OF THE CLERK
: US&QWUW*HEWEUAW@

No. 02-8135V

S8p. Mstr. Hastings
SECRETARY OF
HEALTH AND HUMAN SERVICES,

Regpondent .

Mt et Vit at™ Mt Vit o Mt e et oma ot

RESPONSE‘TO PETITIONER'S REPLY TO
RESPONDENT 'S MOTION TO DISMISS

In her reply to respondent's motion to dismiss, petitioner
essentially advances four arguments in support of *short form;
petitions. First, that the special masters have wide latitude in
conducting proceedings on a Vaccine Act petition. Second, that
the "short form® petition is similar to "notice pleading®
permitted by some jurisdictions in other litigation. Third, that
the purpose of the Vaccine Act in diverting civil actions to the
Vacecine Injury Compensation Program is served by ‘“short form”
petitions. Finally, petitioner claims that “actual practice” by
petitioners, respondent, and the Office of Special Masters is to
pérmit petitions to be filed that do not meet all the
requirements of the Act.

All of these arguments fail to reconcile the cleaxr statutory
requirement that a petition be accompanied by an affidavit and

extensive evidence with the Autism Omnibug Ceneral Order



permitting "short form” petitions devoid of these prerequisites.
Petitioner’s respense ignores the clear statutory mandate that

petitions be accompanied at the time of filing with certain

predicate evidence for bringing a Vaccine Act claim. Clearly,
the Office of the Special Masters, who derive their authority to
adjudicate vaccine claims solely from the Act, are not free to
ignore these statutory requirements. Similarly, the Office of
the Special Masters is bound by the Rules of the Court of Federal
Claimg, which likewise reguire the evidence the Autism Omnibus
General Order excuges.

As an initial matter, while the Special Masters are granted
certain authority to determine how proceedings under the Vaccine
Act advance after a petition is filed, nothing in the Act
suggests that their authority extends to determining the
prereguisites for triggering the Act’s jurisdiction, i.e., the
Congressionally mandated petition requirements. Moreover, the

statutory provisicns petitioner cites clearly indicate that the

gspecial master may require more evidence to be submitted after

the petiticn is filed (e.g., witness testimony, cross-
examination) not that the petitiocn itself can be devoid of
statutorily-required evidence. In fact, the Rules of the Court
cf Federal Claimg, which require substantial evidence to be
submitted with the petition, enjoin the special master to

regulate practice under the Act *consistent with these rules.®



RCFC, Appendix B, Rule 1.

Second, petitioner’s claim that supporting evidence is not
reguired at the time a complaint is filed in some litigation
outside the Vaccine Act, actually undermines her argument.
Petiticner’'s argument ignores the incontrovertible fact that
Congress could have, but did not, prescribe notice pleading for
cases brought under the Act. In stark contrast, Congress
required subgtantial evidence be provided with a vaccine
petition. 42 U.S5.C. §300aa-11{c) (1). Moreover, these short form
petitions would not be sufficient, and would be subject to
digmissal, even under *notice pleading.® Petitioner does not
cite a single jurisdiction which would permit, under standards
applicable to "notice pleading,® a complaint regembling a "short
form" petition. That petition does not identify the vaccine,
date of vaccination, the injury, or the date the injury occurred
with any particularity. In short, they are inadequate to put the
respondent on notice of the claim alleged.

Similarly, while petitioner argues that "short-form®
petitions are necessary to 'attract cases to the Program,* that
argument does nct address the clear statutory reqguirement that
the petition contain more than is required by the Autism General
Order. Pet. Reply at 12. Moreover, the basic premise of
petitioner's argument is flawed. Congress did not relax Vaccine

Act petition content regquirements in order to “"attract' cases to



be filed under the Act rather than in other civil litigaticn
fora. Rather, Congress unequivocally reguired cases that allege
vaccine-related injuries to be filed under the Act with all of
the evidence statutorily regquired. Persons alleging such
injuries had nc option to file elsewhere, so there was no need to
"attract® them to file a petition under the Act. To the extent
Congress intended to makeAproceedings under the Act ‘attractive,"
it was, in part, by offering a quick (within 240 days) resclution
of a claim. This promise can only be fulfilled if the petition
is complete when filed. Indeed, the 5short form" petition
frustrates the Act’s purpecse in providing a viable alternative to
civil litigation because such a claim cannot be evaluated in
within the Vaccine Act’s narrow 240 day period. The petitioner’s
option to abandon her Vaccine Act claim and file a civil action
will ripen before any meaningful action can be taken on that
claim.

Finally, essentially raising an estoppel argument,
petitioner reasong *"short form" petitions should be permitted
because, in the past, respondent has not moved to dismiss other
petitions that were filed without all the evidence required by
the Act. As a threshold matter, neither the special masters' nor
respondent 's practices bear on the issue. A *short form®
petition must be weighed solely upcn whether it does or does not

conform with the Act. The parties cannot confer ary new



‘authority upon the Court by their practices.' With respect to
thogse practices, however, respondent recognizeg that gpecial
masters have permitted petitioners to file petitions which, in
cne respect or another, did not contain the documentation
required by the Act and, on occasion, have permitted ;he filing
of petitions centaining none of the reguired documentation.
Respondent's practice for deficient petitions has been to
identify the migsing documents, move for their production, and
urge the special master to dismiss the petition if the documents
were not provided in a timely faghion. In response, special
magters have routinely ordered petitioners to promptly produce
the necesgsary records. If thoge records and affidavits were not
produced, the petition would be dismissed for failure to
progecute. In theory, the foregoing practice, if aggressively
administered by the parties and the special masters, would
conform to the purpose and spirit of the Act by processing
petitiong within the 240-day deadline set by the Act.

With a “"sghort form" petition, however; this practice is
gstretched beyond all reasonable bounds, and cannot be reconciled
with the Vaccine Act's letter cor spirit. Petitiocners filing such
are exempt, ggrinitio, from complying with any of the Act's
requirements to decument their petitions. Nor is there any
reasonable progpect that the deficiencies will be remedied, as

the Omnibus General Order exempts petitioners from complying with

Y



the Act's petition content reguirements for an indefinite period,

virtually guaranteeing that the Act's processing deadlines will
not be met.

Respondent requests that the special master act qguickly on
this motion for two reasons. First, the law is clear - petitions
must be filed with an affidavit and supporting documentation.

The short form petition clearly does not meet this statutory
requirement. Séccnd, failure to expeditiously render a decision
on this critical isgsue will regult in irreparable harm, both for
regpondent and petitioner. Resgpondent will be unable to evaluate
the merits of the claimr or even whether jurisdiction under the
Act is properly invoked, before the.240 day statutcory period for
regolving the claim expires. Petitioner will not have an answer
te the critical question of whether the short form petition is

gufficient to confer Vaccine Act jurisdiction for statute of

-

[

mitations purposes. It is vital to resolve this quickly. The

,._I

special master granted petitioner enlargements to respond to this
motion that consumed over one-third of the available 240 day
pefiod to evaluate the claim. Little of that period remains.
Accordingly, respondent reguests that the special master render a
decision within the.next 30 days.

Respectfully submitted,

ROBERT D. McCALLUM, Jr.
Agssistant Attornev General



HELENE M. GOLDBERG
Director
Torts Branch, Civil Divigion

JOHEN LODGE EULER
Deputy Director
Torta Branch, Civil Division

Vircord Tiderash;

for~ MARK W. ROGERS
Aggistant Director
Torts Branch, Civil Divisicen

VINCENT MATANOSKI

Agsistant Director

Torts Branch, Civil Division

U.8, Department of Justice

P.C. Box 146

Ben Franklin Station

Washington, D.C. - 20044-0146
Dated: i el 2004 Tel: {202) 616-4124



CERTIFICATE OF SERVICE

I certify that on the :ﬁé?f; of December, 2002, a copy of
this Response to Petitioner's Reply to Respondent's Motion to
Dismiss was served, by first-class mail, postage
pre-paid upon:

‘ Ronald C. Homer, Esquire
Conway, Homer, & Chin-Caplan, P.C.
16 Bhawmut Street
Hogton, MA 02116
Tel: (617) 695-1950
Fax: {(617) 695-0B80
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

OFFICE OF SPECIAL MASTERS

KIM STEWART, Parent of EIVED
HEATH STEWART, a Minor, R%SECOUNTER
CNER
Petiticner, FERB 13 2003
c CLERK
v. No. 02-819%V ‘THEQFHCﬂC%gggIRNMS
o y A Up:l: OF FED
Sp. Msty. Hastings y§.00

SECRETARY OF
HEALTH AND HUMAN SERVICES,

Respondent .

i e e ol S S

RESPONSE TO PETITIONER'S MOTION FOR ENLARGEMENT

Cn February 11, 2003, petitioner filed a wmotion seeking an
enlargement of thirty days to respond to respondent's Motion for
Appropriate Relief filed on February 11, 2003. The respondent
does not oppose petitioners’' motion for enlargement on condition
that the special master does not issue the notice set forth in 42
U.5.C. § 12{g}) in this case, or any other invoiving a “short
form® petiticn filed pursuvant to Autism General Order #1, pending
final rescluticn of respondent's Metion for Appropriate Relief.
Such a stay is needed to preserve the Court's ability to decide
whether a short form petition, which does not contain the
documentation required by 42 U;S.C. § 11{c), is sufficient to
initiate the timetable for withdrawing a petition under 42 U.8.C.
§ él{b). In the event the Court ultimately agrees with
respondent s position, the requested stay would ensure that no

notices are improvidently issued while this matter is under



consideration.

To effectuate this Order, respondent requests the special
master publish a notice in the Autism Master File that issuance
of the noticesg required by 42 U.S.C. § 12{(g) will be stayed
pending final resolution of the issue raised by respondent
pertaining to the appropriate inception date of the timetable for
withdrawing petitions under 42 U.5.C. § 21(b).

Respectfully submitted,

ROBERT D. McCALLUM, Jr.
Assistant Attorney General

HELENE M. GOLDBERG
Director
Torts Branch, Civil Division

JOHN LODGE EULER
Deputy Director
Torts Branch, Civil Division

MARK W. ROGERS®
Assistant Director

Torts Branch, Civil Divigion

VINCENT MATANOSKI

Asgistant Director

Torts Branch, Civil Division
U.8. Department of Justice
P.C. Box 148

Ben Franklin Station

Washington, D.C., 20044-0146
Tel: (202) 616-4124

Dated: FEB 13 2003



CERTIFICATE OF SERVICE

vhe ‘
I certify that on the [,g of ¥ebruary, 2003, a copy of
this Respondent's Response to Petiticnexr's Motion for Enlargement was
gerved by first-class mail, postage pre-paid, upon, and sent

by facsimile transmission Lo:

Jeffrey 5. Thompgon, Egguire
Conway, Homer, & Chin-Caplan, P.C.
16 Shawmubt Street
Bosgton, MA 02116
Tel: (617} 695-1990
Fax: (817} 95-D880

Ronald C. Homer, Esguire
Conway, Homer, & Chin-Capian, P.C.
16 Shawmut Street
Bogton, MA (2116
Tel: (617} 695-1990
‘Fax: (617) 695-0880




IN THE UNITED STATES COURT OF FEDERAL CLAIMS

OFFICE OF SPECIAL MASTERS RECEIVED
OVER THE COUNTER
KIM STEWART, Parent of HEATH
STEWART, a Minor, MAR 3 1 2003
Petitioner, THE OFFICE OF THE CLERK

1.5 COURT OF FEDERAL CLAIMS

No. 02-819V
Special Master Hastings

V.

SECRETARY OF HEALTH AND HUMAN
SERVICES,

Respondent .

o Mt S M Mo S S gt S Soi® S i S

RESPONSE TO PETITIONER'S REPLY TO
RESPONDENT'S MOTION FOR APPROPRIATE RELIEF

On January 30, 2003, respondent urged the Special Master not
to commence the statutory time frame for proceedings on a
petition until the materials specified by 42 U.S.C. § 300aa-~

1

i~

¢) {2) are received. Specifically, respondent requested that

F-i

the Special Master compute the time for issuing the notice of
petitioner's right to withdraw from the Program from the date the
materials specified in the Act are filed. Respondent's Motion
for Appropriate Relief ("Resp. Mot. App. Relief“), at 7, citing
42 U.5.C. 8§ 300aa-11(a) {1} and 21(b). In response, petitioner
urged that the motion be denied, asserting her belief "that a
special master has the discretion to decide, on a case-by-case
basis, whether an injured person can withdraw from the Program
and file a civil action after 240 days." Petitiocner's Reply to
Respondent's Motion for Appropriate Relief ("Pet., Reply"), at 16.
As discussed below, petitioner's objections and interpretation of
the Act are without merit.
Argument

On August 15, 2002, respondent filed an objection to the

“short-form" petition filed in this case. It contended that

thege petitions violate the Act's requirement that a petition



shall contain certain documentation and affidavits. Respondent's
Motion to Dismiss, at 2-3; citing 42 U.S.C. 8§ 300aa-1i{c) (1) and
(2}). The Special Master finally ruled on this issuese on December
30, 2002, concluding that he "will not" require petitioners to
file any of the documentation reguired by 42 U.8.C. § 1i{c) "at
thig time." Order Denying Motion to Disgmiss, at 10.

In response to that ruling, regpondent filed a wotion for
appropriate relief, asking the Special Master to consider the
effect of short-form petitions on the withdrawal provisions of 42
U.5.C. § 300aa-21{b). Specifically, respondent urged that the
timetable for withdrawing a petition must not commence under the
Act until a petition is filed containing the materials gpecified
in 42 U.S.C. § 3CCaa-11{c). Regp. Mot. App. Relief, at 7.°

Petitioner argues in response that respondentis motion would
"deprivie] gpecial masters of the broad discretionary powers
granted by Congress." Pet. Reply, at 19. In particular,
petitioner contends that "a gpecial master has the digcretion to
decide, on a case-by-case basgig, whether an inijured person can
withdraw from the Program and file a civil action after 240
days-." Id., at 16 (emphasig added). Petitioner c¢ites no
statutory authority for this assertion, and it is clearly wrong.
There is no reference in the Vaccine Act to any discretionary
power in any of the provisions relating to petitioners:®

withdrawal right. In fact, paradoxically, petitiocner has

! In respondent's view, the Vaccine Bct requires that all

documentation be filed in the original petition and that the
timetable for determining a petitioner's opportunity to withdraw
the petition begins at that time. It is only because the Special
Master has refused to enforce the filing regquirements that an
igsue has arisen regarding the appropriate onset of that
timetable for these deficient petitions.

2



construed the At against her own interests. Petitioner's
opportunity to withdraw under section 21(b), once the timetable
has run, is a matter of right and not subject to the Special
Master's digcretion. The only issue here regards the appropriate
timetable for when that right accrues. On that issue,
petitioner’'s brief is silent.?

Regpondent continues to maintain that the Special Master has
exceeded his authority and violated the Vaccine Act by allowing
short-form petitions. Without withdrawing that primary argument,
regpondent asked in his motion for appropriate relief that the
Special Master rule on a related issue._ That is, if short-form
petitions are accepted, when would the timetable begin for
determining petitioners' oppertunity te withdraw such petitiong?
In respondent's view, Congress clearly envigioned that the 240-
day period provided under section 21(b) would not begin until the
materials specified in section 11(¢) are received. Resp. Mot.
App. Relief, at 7-11. The filing reguirements of section 11 are
specifically incorporated by reference into the timetable
provisions of gection 21{b). Accordingly, that timetable dces
not commence until the f£iling requirements ave met. To do
otherwige would allow petitioners to withdraw a short-form
petition, without ever having met the requirements of section 11.
Such a result would frustrate Congress's purpose of providing a
meaningful alternative to traditional civil actions and would

turn the Program intc a weaningless, 240-day delay for claimants

? To the extent petitioner is suggesting that the Special

Master has discretion to igsue 12 (g} notices or to pexrmit
petitioners to withdraw from the Program at any time other than
specified by the Act, the suggestion must be rejected for lack of
any statutory support whatever.



seeking to pursue a civil action.

Were there any doubt about Congress's intentions on this
point, it is removed by the legislative history. Section 11 was
nmodified in 1983. The Conference report reflects that 11{c) (2)
was added in order to specify the wminimum materials which "must
be included in the original petition to the Claims Court in order
to initiate a compensation proceeding.®® H.R. Conr. Rep. No. 101-
386, at 513, reprinted in 1989 U.3.C.C.A.N. 3116 (emphasis

added} . The report also reflects Congress's anticipation:

that petitions for compensation cvan be reviewed by the
Court for completeness under thege standards and that

the gtatutory time frame for compensation proceedinas

will commence from the receipt of a petition containing

the specified materials.
E.R. Cowr. REp. No. 101-388, at 513, reprinted in 1989

U.S.C.C.A.N, 3116 {emphasis added). This makes clear that
Congress did not want special masters to start the clock for
Vaccine proceedings until after the materials specified by the

Act are provided.®

* This requirement was made subject to the affidavit

exemption of section 11{¢} (3}, but that exemption is only
available so long as "petitioner makes a good faith effort to
supply records and name unavailable cnes.® H.R. CoNrF. Rzp. No.
101~386, at 515, reprinted in 1989 U.S.C.C.A.N, 31118.

* The legislative history also shows cleariy that section
11{c) {2} was crafted by Congress in 1989 to contend with the
problem of petitioners "failling] to include adequate infocrmation
in ipitial petitions . . . ." H.R. CoNr. ReEp. No. 101-386, at
512, reprinted in 1989 U.S.C.C.A.N. 3115 (emphasis added).

Having balanced petitioners' interests against the Secretary's
need to substantively review petitions, Congress compiled a list
of records which would constitute the minimum requirement for a
petition. Id., at 513, 514, 3116, 3117. At the risk of
belaboring respondent's argument regarding the legal sufficiency
of short form petitions, the short-form petiticn procedure
{continued...)



Conclugion

In light of the foregoing, the Secretary requests that the
Special Master issue the notice reguired by section 12{g) of the
Act no sooner than 240 days after receipt of Che materials

gpecified in 42 U.S5.C. § 300Caa-11{c).

Respectfully submitted,

ROBERT D. McCALLUM, JR.
Agsistant Attorney General

EELENE M. GOLDBERG
Director
Torts Branch, Civil Divisgion

JOHN LODGE EULER
Deputy Director
Torts Branch, Civil Division
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Asgigtant Direcfor
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*{...continued)
digcards Congresgs's compromise by exempting petitioners from
providing any dogumentation at all with their petitions. As
argued in respondent's original motion, the Office of Special
Masters has no authority to reformulate the Vaccine Act in this
way.
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CERTIFICATE OF SERVICE
I certify that on this 31st day of March, 2003, a copy of
Regpondent s RESPONSE TO PETITIONER'S REPLY TC RESPONDENT'S
MOTION FOR APPROPRIATE RELIEF was served, by first-class
mail, postage pre-paid upon:
Jeffrey Scott Thompson
¢/o Conway, Homer & Chin-Caplan, P.C.

16 Shawmut Street
Bogton, MA 02116




