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OFFICE OF SPECIAL MASTERS

U.S. COURT OF
FEDERAL CLAIMS

IN RE: CLAIMS FOR VACCINE
INJURIES RESULTING IN AUTISM
SPECTRUM DISCRDER, OR A SIMILAR
NEURCDEVELOPMENTAL DISORDER,

AUTIEM MASTER FILE

Various Petitioners, IL
Special Master Hagtings

V.

SECRETARY OF HEALTH AND
HUMAN SERVICES,

Regpondent .,

T e Mt M S ekt e e M it et et e S e

RESPONSE TO SPECIAL MASTER'S QUESTION CONCERNING
THE ISSUANCE OF JUDGMENT FOLLOWING DISMISSAL OF UNTIMELY
PETITIONS OR FOR FAILURE TO PROSECUTE

The Special Master requested clarification from the
regspondent concerning when judgments should issue under the
Vaccine Act. In particular, the Special Master asked whether, if
a "judgment' may only issue after a gpecial master issues a.
decision meeting the requirements of 42 U.S8.C. §300aa-12(d)(j);
doeg "that mean.that a petitioner cannot obtain review by a judge
of the Court of Federal Claims of a special master's ruling
dismigsing a petition for failure to prosecute, or a ruling
dismissing the petition because it was untimely filed?" Order
Relating to "Judgments" Issgue, filed September 29, 2003.

In respondent's view, the angwer tp the Special Master's

ﬁi would be able to seek

guestion is generally "no.*



untimely or on the grounds that petitioner failed to prosecute
it.? Any dismissal issued by a gpecial master for either of
these grounds would contain the basic elements of a "decision®
described under section 12{d) (3), and therefore merit entry of
judgment under the Act. For a case dismissed ag untimely, the
decision would contain basic factual findings regarding the date
of onset of the injury alieged, the date the petition was filed,
and the legal conclusion that the claim was barred under the
Vaccine Act's statute of limitations. Similarly, a dismissal for
failure to prosecute should contain the basic elements of a
decision described under section 1i2(d) (3) -- a description of the
facts leading up to the dismigeal as well as the legal conclusgicn
that, in such circumstances, it was within the discretion of the
special master to dismiss the case for failure to prosecute.?
Regpondent reiterates that the touchstone for determining

er a judgment should be entered is the issuance of a

-

Ha

whet!?
decigion meeting the requirements of 42 U.S.C. §300aa-12(d) (3).
This section requires a decision regarding whether compensation

should be awarded with supporting findings of fact and legal

' Indeed, such appeals have been filed in the past. BSee,
g.9g., Brice v. HHS, 240 F.34 1367 (Fed. Cir.), cert. denied 534
U.8. 1040 (2001).

2Respondent notesg that, while unlikely, a petitioner could
deliberately refuse to prosecute their Vaccine Act claim to
prompt a decision dismiseing the petition for failure to
prosecute and the ensuing judgment. That judgment could then be
rejected in favor of filing a c¢ivil action, thereby frustrating
Congress's purpose in creating the Vaccine Act as the initial
forum for resclution cf claima of vaccine injury.



conclugions.

abgence of such a decvision is not authorized by the terms of

Vaccine Act.

Date:

29 st 2003
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The past practice of issuing judgments in the
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CERTIFICATE OF SERVICE
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I certify that on this »gﬁﬁ'i}day of CZQ7bé%Z/” , 2003, a
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copy of respondent's RESPONSE TO SPRCIAL MASTER'S QUESTION
CONCERNING THE ISSUANCE OF JUDGMENT FOLLOWING DISMISSAL OF
UNTIMELY PETITIONS OR FOR FAILURE TO PROSECUTE wasg gerved, by

facsimile and by first class mail, postage prepaid, upon:
g 8]

Ghada Anis
Petitioners' Steering Committee
733 15th Street NW
Suite 700
Washington, DC 20005

Michael L, Willliamsa
Williams Dailey O'Leary Craine & Love, P.C
1001 SW ¥ifth Avenue
Suite 1500
Portland, OR 57204




