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SECRETARY OF HEALTH AND
HUMAN SERVICES,

Respondent.
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Pursuant to Vaccine Rules 15 and 20, Merck & Co., Inc. (“Merck™) files
this motion for access to information regarding discovery responses that have been
propounded in the Omnibus Proceeding and in support thereof states as follows:

1. On or about March 22, 2004, Petitioners filed a Motion to Issue
Subpoena to Merck & Co., Inc., re the “MMR” Vaccine (“Motion™), seeking sweeping
discovery from Merck, which is not a party in this matter. Merck is filing
contemporaneously herewith a Response to Petitioners’ Motion. In that Response, Merck
explains that the Vaccine Act does not allow broad-based discovery against a vaccine
manufacturer and that Petitioners have failed to show (as the Vaccine Act and the
Vaccine Rules require) that issuance of the subpoena is “necessary” to determining the
narrow causation issue in this Omnibus Proceeding.

2. For reasons set forth in Merck’s Response, one hurdle that

Petitioners must overcome in showing necessity is that they must persuade the Special



Master that the information already available in this proceeding is insufficient for a
proper resolution of this matter as contemplated by the Vaccine Act. Obviously, the
available information includes information that has already been produced to Petitioners
in discovery. Because this factor is relevant to the analysis of Merck’s rights in
connection with Petitioners” Motion, Merck’s lack of access to that information unfairly
handicaps the company in presenting its position to the Special Master. Merck therefore
is entitled to knowledge regarding the discovery that Petitioners have received to date,
and more detailed information about the discovery process to date.

3. Accordingly, in order that it can address completely Petitioners’
Motion, Merck asks that the Special Master grant it access to the following:

e Al interrogatory responses provided to Petitioners in connection with this
Omnibus Proceeding;

e All documents made available to Petitioners as part of this Omnibus Proceeding;

e Transcripts of any depositions taken in connection with this proceeding;

o Detailed information regarding the discovery process to date, including
Petitioners’ objections to any redactions in the Product License Applications and
any explanations offered by them as to why the redacted material is “necessary”
to determining the causation issue; and

¢ Any other materials provided by Respondent in discovery to Petitioners.

4. Merck incorporates by reference its Response to Petitioners’

Motion.
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Date: April 23, 2004 P

Paul F. Strain ~—~——'

Dino S. Sangiamo

Venable LLP

1800 Mercantile Bank & Trust Building
2 Hopkins Plaza

Baltimore, Maryland 21201-2978
(410) 244-7400

Attorneys for Merck & Co., Inc.

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on April 23, 2004, I served the foregoing Merck & Co. Inc.’s
Motion for Information Re Discovery to Date by electronic mail and first-class mail on
the following individuals:

Vincent Matanoski, Esquire

U.S. Department of Justice

Torts Branch, Civil Division

P.O. Box 146, Benjamin Franklin Station
Washington, D.C. 20044-0416

Ghada Anis, Esquire
Petitioner’s Steering Committee
733 15" Street, N.W., Suite 700
Washington, D.C. 20005

Michael L. Williams, Esquire

Williams Dailey O’Leary Craine & Love, P.C.
1001 SW 5™ Avenue, Suite 1900

Portland, Oregon 97204-1135

D

Dino S. Sangiamo ~
Venable LLP
Attorneys to Non-Party Merck & Co.
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