Office of Special Masters — Attorneys’ Fees and Costs Common Mistakes to
Avoid

The petitioner “bears the burden of establishing the hours expended, the rates charged, and
the expenses incurred.” Wasson v. Sec’y of Health & Human Servs., 24 Cl. Ct. 482, 484. She
“should present adequate proof [of the attorney’s fees and costs sought] at the time of the
submission.” Id. at 484 n.1. Petitioner’s counsel “should make a good faith effort to exclude from
a fee request hours that are excessive, redundant, or otherwise unnecessary, just as a lawyer in
private practice ethically is obligated to exclude such hours from his fee submission.” Hensley v.
Eckhart, 461 U.S. 424, 434 (1983).

For Travel Time at % Rate:

In the Vaccine Program, special masters traditionally have compensated time spent
traveling when no other work was being performed at one-half an attorney’s hourly rate. See
Hocraffer v. Sec’y of Health & Human Servs., No. 99-533V, 2011 WL 3705153, at *24 (Fed. CL
Spec. Mstr. July 25, 2011); Rodriguez v. Sec'y of Health & Human Servs., No. 06-559V, 2009 WL
2568468, at *21 (Fed. CI. Spec. Mstr. Jul. 27, 2009); English v. Sec’y of Health & Human Servs.,
No. 01-61V, 2006 WL 3419805, at *12-13 (Fed. Cl. Spec. Mstr. Nov. 9, 2006).

For Travel Methods:

The Court has previously declined to compensate petitioners for first-class airfare,
business-class train fare, and Acela Express train fare. See Tetlock v. Sec'y of Health & Human
Servs., No. 10-56V, 2017 WL 5664257, at *6 (Fed. Cl. Spec. Mstr. Nov. 1, 2017). This also
includes black car service and Uber Black. See Digerolamo v. Sec’y of Health & Human Servs.
No. 16-920V, 2019 WL 4305792, at *5 (Fed. Cl. Spec. Mstr. Jun. 28, 2019).

For Work on Civil Claim:

Under the Vaccine Program, reasonable attorneys’ fees and costs are limited to those
“incurred in any proceeding on [a] petition.” Section 15(e)(1); see also Krause v. Sec’y of Health
& Human Servs., No. 01-93V, 2012 WL 4477431, at *6 (Fed. Cl. Spec. Mstr. June 20, 2012).
“[R]esearch conducted to explore petitioner's civil remedies . . . are not tasks related to the
proceedings on this vaccine claim,” and thus, should not be compensated. Krause, 2012 WL
4477431, at *6.

For Program Research:

“[1]t is inappropriate for counsel to bill time for educating themselves about basic aspects
of the Vaccine Program.” Matthews v. Sec’y of Health & Human Servs., No. 14-1111V, 2016 WL
2853910, at *2 (Fed. CI. Spec. Mstr. Apr. 18, 2016). “An inexperienced attorney may not ethically
bill his client to learn about an area of law in which he is unfamiliar. If an attorney may not bill



his client for this task, the attorney may also not bill the Program for this task.” Carter v. Sec’y of
Health & Human Servs., No. 04-1500V, 2007 WL 2241877, at *5 (Fed. Cl. Spec. Mstr. July 13,
2007).

For Paralegal Work:

“Tasks that can be completed by a paralegal or a legal assistant should not be billed at an
attorney’s rate.” Riggins v. Sec’y of Health & Human Servs., No. 99-382V, 2009 WL 3319818, at
*21 (Fed. Cl. Spec. Mstr. June 15, 2009). “[TThe rate at which such work is compensated turns not
on who ultimately performed the task but instead turns on the nature of the task performed.”
Doe/l1 v. Sec’y of Health & Human Servs., No. XX-XXXXV, 2010 WL 529425, at *9 (Fed. CI.
Spec. Mstr. Jan. 29, 2010).

For Administrative Time:

It is clearly established that secretarial work “should be considered as normal overhead
office costs included within the attorneys’ fee rates.” Rochester v. U.S., 18 Cl. Ct. 379, 387 (1989);
Dingle v. Sec’y of Health & Human Servs., No. 08-579V, 2014 WL 630473, at *4 (Fed. CI. Spec.
Mstr. Jan. 24, 2014). “[B]illing for clerical and other secretarial work is not permitted in the
Vaccine Program.” Mostovoy v. Sec’y of Health Human Servs., No. 02-10V, 2016 WL 720969, at
*5 (Fed. Cl. Spec. Mstr. Feb.4, 2016) (citing Rochester, 18 Cl. Ct. at 387).

For Excessive and Duplicative:

Special masters have previously reduced the fees paid to petitioners due to excessive and
duplicative billing. See Ericzon v. Sec’y of Health & Human Servs., No. 10-103V, 2016 WL
447770 (Fed. Cl. Spec. Mstr. Jan. 15, 2016) (reduced overall fee award by 10 percent due to
excessive and duplicative billing); Raymo v. Sec’y of Health & Human Servs., No. 11-654V, 2016
WL 7212323 (Fed. CI. Spec. Mstr. Nov. 2, 2016) (reduced overall fee award by 20 percent), mot.
for rev. denied, 129 Fed. Cl. 691 (2016). Special masters have previously noted the inefficiency
that results when cases are staffed by multiple individuals and have reduced fees accordingly. See
Sabella v. Sec’y of Health & Human Servs., 86 Fed. Cl. 201, 209 (2009).

For Vagueness:

Special masters have previously decreased an award of attorneys’ fees for vagueness.
Mostovoy v. Sec’y of Health Human Servs., No. 02-10V, 2016 WL 720969 (Fed. Cl. Spec. Mstr.
Feb.4, 2016); Barry v. Sec’y of Health and Human Servs., 12-39V, 2016 WL 6835542 (Fed. Cl.
Spec. Mstr. Oct. 25, 2016) (reduced a fee award by 10 percent due to vague billing entries). An
application for fees and costs must sufficiently detail and explain the time billed so that a special
master may determine, from the application and the case file, whether the amount requested is
reasonable. Bell v. Sec’y of Health & Human Servs., 18 CL.Ct. 751, 760 (1989). Petitioners bear



the burden of documenting the fees and costs claimed. Rodriguez v. Sec’y of Health & Human
Servs., No. 06-559V, 2009 WL 2568468, at *8 (Fed. Cl. Spec. Mast. July 27, 2009).



