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RULES OF THE UNITED STATES
COURT OF FEDERAL CLAIMS

Originally effective October 1, 1982,
as revised and reissued May 1, 2002,
and as amended through July 2, 2012

The United States Court of Federal Claims (formerly designated United States Claims Court) was
created by the Federal Courts Improvement Act of 1982 (Pub. L. No. 97-164, 96 Stat. 25 (1982)). The court
inherited the jurisdiction formerly exercised by the United States Court of Claims. Title 28 U.S.C. § 2503(b)
authorizes the United States Court of Federal Claims to prescribe rules of practice and procedure for its
proceedings.

The Federal Rules of Civil Procedure applicable to civil actions tried by a United States district court
sitting without a jury have been incorporated into the following rules to the extent appropriate for
proceedings in this court.

2002 Rules Committee Note

In the 2002 revision, the court has endeavored to create a set of rules that conforms to the Federal
Rules of Civil Procedure as amended through November 30,2001, to the extent practicable given differences
in jurisdiction between the United States district courts and the United States Court of Federal Claims.
Consistent with this objective, interpretation of the court’s rules will be guided by case law and the Advisory
Committee Notes that accompany the Federal Rules of Civil Procedure. The court’s own Rules Committee
Notes are intended primarily to state the source of a given rule but in some instances also to provide
interpretive guidance.

Future revisions to these rules will be posted on the court’s website at www.uscfc.uscourts.gov.

2005 Rules Committee Note

The 2005 revision extends the symmetry between these rules and the Federal Rules of Civil
Procedure. Immediately after each rule, a parenthetical reference indicates the date of adoption and the dates
of any amendments, commencing with the substantial revision and reordering of the rules that occurred in
2002. Each rule is also followed by a Rules Committee Note or Notes explaining the basis and purpose of
the rule as revised in 2002 and of any substantive amendments thereafter. The evolution of the court’s rules
has been increasingly significant to the court’s work, and the addition of historical Rules Committee Notes
should aid both counsel and the court in resolving issues that may arise regarding the rules. Stylistic changes
also have been made to various rules and in a few instances, minor substantive revisions have been effected.
Each substantive amendment is accompanied by a Rules Committee Note.

Historical Note
The rules of this court as initially promulgated on October 1, 1982, and as thereafter amended are

set forth in the United States Claims Court Reporter and, after December 1992, in the Federal Claims
Reporter. The relevant citations to changes in the rules from their inception through 2002 are as follows:


http://www.uscfc.uscourts.gov

1 Cl. Ct. XXII-CXLVI(1982) (General Order No. 3, adopting the Rules of the United States
Claims Court, effective October 1, 1982);

9 Cl. Ct. XXI-CXXXVIII (1985) (General Order No. 11, adopting revised Rules of the
United States Claims Court, effective November 1, 1985);

10 CL Ct. XXI (1986) (General Order No. 12, amending Rule 77(k)(2) (fee schedule),
effective October 1, 1986);

12 Cl. Ct. XXV (1987) (General Order No. 14, amending Rule 77(k)(2) (fee schedule),
effective May 1, 1987);

15 CL. Ct. XXV (1989) (General Order No. 21, amending Rule 77(k)(2) (fee schedule),
effective February 1, 1989);

16 Cl. Ct. XXI (1989) (General Order No. 23, adopting the Vaccine Rules of the United
States Claims Court, effective January 25, 1989);

18 Cl. Ct. XIX-XXII (1990) (General Order No. 25, specifying the use of a complaint cover
sheet, effective January 1, 1990);

19 Cl. Ct. XIX-XXXII (1990) (General Order No. 26, adopting Appendix J to the Rules of
the United States Claims Court and specifying the procedures for reviewing decisions of the
special masters on claims for vaccine-related compensation, effective January 8, 1990);

22 CL Ct. XXIX—CLXII (1991) (General Order No. 28, adopting revised Rules of the United
States Claims Court, effective March 15, 1991);

23 Cl. Ct. XXII-XXIV (1991) (General Order No. 29, amending Appendix J to the Rules
of the United States Claims Court, effective July 1, 1991);

25 Cl. Ct. XIX—CLXVII (1992) (General Order No. 31, adopting revised Rules of the United
States Claims Court, effective March 15, 1992);

26 Cl. Ct. XXVII (1992) (General Order No. 32, amending Rule 10(a) and Appendix J, § 16,
effective July 15, 1992);

27 Fed. Cl. XXV (1992) (General Order No. 33, recognizing the change in the name of the
court to the United States Court of Federal Claims and redesignating the court’s rules as
“RCFC,” effective December 4, 1992);

28 Fed. CI. LII-XCII (1993) (General Order No. 34, adopting the Rules Governing
Complaints of Judicial Misconduct and Disability, effective June 2, 1993);

30 Fed. Cl. XXIII-XXIV (1994) (General Order No. 36, amending Rule 77(f), effective
January 24, 1994).



32 Fed. CL. XXIII (1994) (General Order No. 37 concerning admission fees).

48 Fed. Cl. XXV-XXXIV (2000) (General Order 39 concerning motions for admissions;
amending fee schedule).

51 Fed. CI. XIII-CXCIV (2002) (adopting revised Rules of the United States Court of
Federal Claims, effective May 1, 2002).

Post-2002 Amendments
To maintain symmetry between the court’s rules and the Federal Rules of Civil Procedure, the court
has adopted a policy of regularly amending its rules to reflect parallel changes in the Federal Rules of Civil
Procedure. In keeping with this policy, citations to post-2002 amendments to the revised rules of the court

are as follows:

55 Fed. CI. XII-XVI (2003) (General Order No. 2003-42 adopting Interim Procedures for
Electronic Case Filing, effective March 17, 2003).

57 Fed. Cl. CLXXIV-CLXXYV (2003) (amending fee schedule).
61 Fed. Cl. XXI (2004) (amending fee schedule).
64 Fed. CI. XIII (2005) (Notice of Adoption amending Rule 77.1).

68 Fed. Cl. XIII-CCXXXIII (2005) (amendments to Rules 77.1, 80.1, 80.3, Appendices A
to H, and Forms 1, 2, 4, 6, 7A, 8, 9, 10, and 12).

72 Fed. Cl. XII-XXX (2006) (amendments to Table of Contents; Rules 7, 7.2, 52.1, 52.2,
56, 56.1,56.2, 83.1, 86; Appendix B (Vaccine Rules 9, 11, 12, 21); and Forms 1, 2, 5, 10).

* ok ok ok %

After 2006, revisions to the court’s rules no longer appear in the bound volumes of the Federal
Claims Reporter. Access to post-2006 rules revisions is, however, available on the court’s website, at
www.uscfc.uscourts.gov, under “Rules Archives.” These revisions are listed as follows:

November 15, 2007 (renumbering Rules 5.2-5.4; amending Rules 5, 16, 26, 33, 34, 37, 45,
58, 77.3, and 80, and Appendices A and C; adopting new Appendix E; abrogating
Appendix G; redesignating former Appendix E as Appendix I).

April 10,2008 (adopting revised rules governing complaints against judges as promulgated
by the Judicial Conference of the United States).

November 3, 2008 (adopting changes in rule structure and word usage that were introduced as
restyling changes into the Federal Rules of Civil Procedure on December 1,2007; introducing minor


http://www.uscfc.uscourts.gov
http://www.uscfc.uscourts.gov,

changes in scope or content (including changes to conform to the FRCP) into Rules 4.1, 5, 5.5, 7,
9,12, 23, 25, and 40.2; and adding new Rules 5.2 and 71, each reflecting the language of its FRCP
counterpart).

July 13,2009 (amending Rule 77.3(a); adopting revised Rule 83.2; introducing new subpoena forms
(Forms 6A, B, and C); restyling Appendix B (Vaccine Rules) to conform to the restyling changes
that were introduced into the court’s rules on November 3, 2008; and amending Vaccine Rules 13,
17, 34, and 36).

January 11,2010 (adopting substantive changes to Rules 8, 13, 15, and new Rule 62.1in accordance
with parallel changes to the Federal Rules of Civil Procedure that became effective December 1,
2009; adopting time-computation changes to Rules 6, 12, 32,42, 52, 53, 55, 59, 62, 65, 68, and 83.1
and Appendices B, D, and F consistent with amendments to the Federal Rules of Civil Procedure that
became effective December 1, 2009; and amending Rules 14, 23, 32, 54, and 83.1, and Vaccine
Rule 5).

July 15, 2011 (amending RCFC 3.1, 4, 5.5, 15, 26, 56, 59, 83.1, and 83.2; amending Vaccine
Rules 2, 16, and 17; amending Appendices A, C, and E; and introducing new Supplement to
Appendix B (“Electronic Case Filing Procedure in Vaccine Act Cases”) and new Form 14 (“Order
Implementing Fed. R. Evid. 502(d)”).

July 2, 2012 (amending RCFC 5.5, 9, 26, 41, 52.1, and 58.1, Appendix E, and Form 8).



TITLE 1. SCOPE OF RULES; FORM OF

ACTION

Rule 1. Scope and Purpose

These rules govern the procedure in the United
States Court of Federal Claims in all suits. They
should be construed and administered to secure the
just, speedy, and inexpensive determination of
every action and proceeding.

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

The Rules of the United States Court of
Federal Claims are drawn under the authority of 28
U.S.C. §§ 2071(a), (c); 2503(b) (generally);
2521(a) (subpoena and incidental powers). These
rules may be cited as “RCFC.” Rule 1 has been
revised to: (i) reflect the change in the court’s
name; (ii) eliminate, as no longer necessary, the
previous reference to proceedings pending in the
court on October 1, 1982, the year of the court’s
establishment; (iii) incorporate the 1993 revision to
Rule 1 of the Federal Rules of Civil Procedure
(FRCP) emphasizing that the rules are to be both
construed and administered to ensure that civil
litigation is resolved not only fairly, but without
undue cost and delay; (iv) delete subdivision (a)(3)
for consistency with the FRCP (while retaining the
substance of this provision in RCFC 83(b), which
is modeled on FRCP 83(b)); and (v) move
subdivision (b) to the preamble, because it is
explanatory rather than prescriptive.

2008 Amendment
The language of RCFC 1 has been amended to
conform to the general restyling of the FRCP.

Rule 2. One Form of Action
There is one form of action—the civil action.

(As revised and reissued May 1,2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision
RCFC 2 is identical to its FRCP counterpart.

2008 Amendment

The language of RCFC 2 has been amended to
conform to the general restyling of the FRCP.

RCFC 1and2



TITLE II. COMMENCING AN ACTION;
SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND

ORDERS

Rule 3. Commencing an Action
A civil action is commenced by filing a complaint
with the court.

(As revised and reissued May 1,2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

In the interest of achieving greater uniformity
with the corresponding FRCP, anumber of changes
have been made to RCFC 3. First, former
subdivision (a) was fully conformed to the FRCP;
the reference to RCFC 40.2 calls attention to this
court’s “related case” rule. Second, former
subdivision (b), which addressed disputes
regarding filing dates, was deleted—both in the
interest of uniformity and in the belief that it was
inappropriate to include a rule of decision as part
of'a procedural rule. Third, former subdivision (c)
(prescribing a cover sheet and identifying the
number of copies required for filing) was moved to
RCFC 5.3(d).

2008 Amendment

The caption of RCFC 3 has been amended to
conform to the general restyling of the FRCP.

In addition, the parenthetical reference to
RCFC 40.2(a) (“Related Cases”) that was included
in the former version of RCFC 3 has been deleted
as unnecessary.

Rule 3.1. Transfers and Referrals
(a) Transfer From Another Court.
(1) Filing Requirements. When the transfer
of a case from another court is permitted
by law, including compliance with 28
U.S.C. §1292(d)(4)(B), the case will be
filed in this court when the clerk
receives:
(A) a certified copy of the docket or
record made in the other court; and

RCFC 3 and 3.1

(09

(©))

(C))

©))

(B) an order granting the transfer.
Notice of Filing. After a case is filed in
this court, the clerk must serve the
parties with a notice of the filing as
required by RCFC 5.

Filing Fee. No filing fee is required in
this court when all filing fees required in
the other court are shown to have been
paid.

Amended Complaint. Within 28 days
after service of the notice of filing, the
plaintiff must file an amended complaint,
conforming to the requirements of
RCFC 5.5(d)(1) and setting forth the
claim or claims transferred.

Serving an Amended Complaint. The
clerk must serve the amended complaint
on the United States in accordance with
RCFC 4.

(b) Referral of a Case by the Comptroller
General.

0y

(0]

(©))

Serving a Notice. . When a case is
referred to the court by the Comptroller
General, the clerk must serve a notice,
under RCFC 5:

(A) on each person whose name and
address are shown by the papers
transmitted and who appears to have
an interest in the subject matter of
the reference; and

(B) on the Attorney General.

Contents of the Notice; Time for a

Response. The notice required by this

subdivision must:

(A) indicate that the reference has been
filed;

(B) explain that the person notified
appears to have an interest in the
subject matter of the reference; and

(C) advise that a complaint setting forth
any claim of such person must be
filed within 90 days.

If a Party Fails to Appear. 1f no

interested person files a complaint within

the time specified in the notice served by
the clerk, the case will be submitted to



the court upon the papers filed and upon
such evidence, if any, as may be
produced by the Attorney General.

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008, July 15, 2011.)

Rules Committee Notes
2002 Revision
RCFC 3.1 has no FRCP counterpart. The rule
formerly appeared in these rules as RCFC 84. The
renumbering of RCFC 84 was intended to reflect
its more logical placement in the organizational
structure of the court’s rules.

2008 Amendment

The language of RCFC 3.1 has been amended
to conform to the general restyling of the FRCP.

In addition, the restyled rule omits as
unnecessary the former provision specifying the
filing of “8 copies of the complaint filed in the
other court” and the instruction that after the filing
of the complaint, or after referral of a case by the
Comptroller General, “further proceedings will be
governed by this court’s rules.”

2011 Amendment

RCFC 3.1(a)(4) has been amended to adopt
the revised filing requirements of RCFC 5.5(d)(1)
specifying that a plaintiff must file 2 copies of the
complaint and, except a plaintiff appearing pro se,
one copy of the complaint in electronic form using
a disc in CD-ROM format when the complaint
exceeds 20 pages.

Rule 4. Serving a Complaint on the United
States

(a) Manner of Service. To serve a complaint on
the United States, the clerk must deliver one
copy of the complaint to the Attorney General
or to an agent designated by authority of the
Attorney General by hand delivery or by
sending it to an electronic address designated
by the Attorney General for this purpose.

(b) Proof of Service. When serving a complaint,
the clerk must enter the fact of service on the
docket, and this entry will be prima facie

proof of service.
(c) Date of Service. The date of service made is
the date of filing with the clerk.

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008, July 15, 2011.)

Rules Committee Notes
2002 Revision

The title of RCFC 4 has been changed to more
closely conform to FRCP 4(i). Other provisions of
FRCP 4(i)—those dealing with service upon
agencies, corporations, or officers of the United
States—have not been made a part of this court’s
RCFC 4 because, in this court (with the exception
of vaccine cases), only the United States is
properly the named defendant. See RCFC 10(a).

2008 Amendment
The language of RCFC 4 has been amended to
conform to the general restyling of the FRCP.

2011 Amendment

RCFC 4(a) has been amended to permit
service of a complaint on the United States by the
clerk’s delivery of one copy of the complaint (in
lieu of the formerly required 5 copies) “by hand
delivery or by sending it to an electronic address
designated by the Attorney General for this
purpose.”

Rule 4.1.Serving an Order in a Contempt
Proceeding
(a) Order Initiating a Contempt Proceeding.
(1) In General. An order initiating a
contempt proceeding against a person or
entity other than a party must be served
by a United States marshal or deputy
marshal or by a person specially
appointed by the court. A person
specially appointed for that purpose
should make service as provided for in
FRCP 4()).
(2) Proof of Service. Proof of service must
be made in accordance with
RCFC 45(b)(4).

RCFC 4 and 4.1



(b) All Other Orders Related to a Contempt
Proceeding. All other orders related to a
contempt proceeding must be served either:
(1) in the manner prescribed by RCFC 4, if

against an agent of the United States; or
(2) in the manner prescribed by RCFC 5, if

against a plaintiff, a plaintiff’s

representative, or a nonparty.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision
New RCFC 4.1 implements the contempt
authority granted to this court by § 910 of the
Federal Courts Administration Actof 1992, Pub. L.
No. 102-572, 106 Stat. 4506, 4519-20. That
section, now codified at 28 U.S.C. § 2521(b), (c)
(1994), reads in relevant part as follows:
(b) The United States Court of
Federal Claims shall have power to
punish by fine or imprisonment, at its
discretion, such contempt of its authority
as—
(1) misbehavior of any
person in its presence or so
near thereto as to obstruct the
administration of justice;
(2) misbehavior of any of
its officers in their official
transactions; or
(3) disobedience or
resistance to its lawful writ,
process, order, rule, decree or
command.
(c) The United States Court of
Federal Claims shall have assistance in
the carrying out of its lawful writ,
process, order, rule, decree, or command
as is available to a court of the United
States. The United States marshal for
any district in which the Court of Federal
Claims is sitting shall, when requested by
the chief judge of the Court of Federal
Claims, attend any session of the Court
of Federal Claims in such district.

RCFC 5

The rule adopts the mode of service specified
in FRCP 4.1, which requires that service of
process, other than a summons, be effected upon
non-parties through means more formal than
mailing. See generally FRCP 4.1 Advisory
Committee Notes (recognizing a distinction in
service requirements between parties and non-
parties); 1.A.M. Nat’l Pension Fund v. Wakefield
Indus., 699 F.2d 1254, 1259-62 (D.C. Cir. 1983)
(discussing service of contempt orders).

2008 Amendment

The language of RCFC 4.1 has been amended
to conform to the general restyling of the FRCP.

In addition, subdivision (a)(1) has been
changed in two respects. First, the phrase “or
entity” has been added to make clear that the
service requirements applicable to an order
initiating a contempt proceeding against a nonparty
apply to “a person or entity other than a party.”
Second, the phrase “shall deliver a copy of the
order to the person named therein” has been
omitted in favor of the following new sentence: “A
person specially appointed for that purpose should
make service as provided for in FRCP 4(/).” No
other substantive changes are intended.

Rule 5. Serving and Filing Pleadings and

Other Papers

(a) Service: When Required.

(1) In General. Unless these rules provide
otherwise, each of the following papers
must be served on every party:

(A) an order stating that service is
required;

(B) a pleading filed after the original
complaint;

(C) a discovery paper required to be
served on a party, unless the court
orders otherwise;

(D) a written motion, except one that
may be heard ex parte; and

(E) a written notice, appearance,
demand, or offer of judgment, or
any similar paper.

(2) IfaParty Fails to Appear. No service is



required on a party who is in default for

failing to appear. But a pleading that

asserts a new claim for relief against
such a party must be served on that party

under RCFC 4.

(3) Seizing Property. [Not used.]

(b) Service: How Made.

(1) Serving an Attorney. If a party is
represented by an attorney, service under
this rule must be made on the attorney
unless the court orders service on the
party.

(2) Service in General. A paper is served
under this rule by:

(A) handing it to the person;

(B) leaving it:

(i) at the person’s office with a
clerk or other person in charge
or, if no one is in charge, in a
conspicuous place in the
office; or

(ii) if the person has no office or
the office is closed, at the
person’s dwelling or usual
place of abode with someone
of suitable age and discretion
who resides there;

(C) mailing it to the person’s last known
address—in which event service is
complete upon mailing;

(D) leaving it with the court clerk if the
person has no known address;

(E) sending it by electronic means if the
person consented in writing—in
which event service is complete
upon transmission, but is not
effective if the serving party learns
that it did not reach the person to be
served; or

(F) delivering it by any other means
that the person consented to in
writing—in which event service is
complete when the person making
service delivers it to the agency
designated to make delivery.

(3) Using Court Facilities. [Not used.]

(c¢) Serving Numerous Defendants. [Not used.]
(d) Filing.

(1) Regquired Filings; Certificate of Service.
Any paper after the complaint that is
required to be served—together with a
certificate of service—must be filed
within a reasonable time after service.
But disclosures under RCFC 26(a)(1) or
(2) and the following discovery requests
and responses must not be filed until they
are used in the proceeding or the court
orders filing: depositions, interrogatories,
requests for documents or tangible things
or to permit entry onto land, and requests
for admission.

(2) How Filing Is Made—In General. A
paper is filed by delivering it:

(A) to the clerk; or

(B) to a judge who agrees to accept it
for filing, and who must then note
the filing date on the paper and
promptly send it to the clerk.

(3) Electronic Filing. The court requires
filing by electronic means, subject to
reasonable exceptions, as provided in
Appendix E to these rules. A paper filed
electronically in compliance with
Appendix E is a written paper for
purposes of these rules.

(4) Acceptance by the Clerk. The clerk
must not refuse to file a paper solely
because it is not in the form prescribed
by these rules.

(As revised and reissued May 1, 2002; as amended
Nov. 15, 2007, Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

The changes made to RCFC 5 were intended
to bring the rule into closer conformity with
FRCP 5. Thus, in addition to a change in
sequence, changes in text include the following:

First, the text of subdivision (b) has been
modified to reflect the December 1, 2001, changes
to the FRCP which significantly affect organization

RCFC 5 (cont.)



and which also make possible consensual service
by electronic means. In addition, the clause “but
filing is not” has been deleted from the last
sentence of that subdivision. The deleted language
was not in conformity with the FRCP. Filing is not
complete on mailing; filing is controlled by
subdivisions (d) and (e) of this rule.

Second, subdivision (¢) adopts the language of
the FRCP recognizing the appropriateness of
permitting papers to be “filed, signed, or verified
by electronic means that are consistent with
technical standards, if any, that the Judicial
Conference of the United States establishes.” It
should be noted that no decision has yet been made
by the court to implement electronic filing. Such a
decision, when made, will be accomplished
through an amendment to the rules. Until the
issuance of such amendment, the clerk’s office will
not accept electronic filings. Individual chambers,
however, may allow counsel to transmit “courtesy”
copies of filed documents by electronic means.*

Third, subdivision (e) also adds the final
sentence from FRCP 5(e) stating that “[t]he clerk
shall not refuse to accept for filing any paper
presented for that purpose solely because it is not
presented in proper form as required by these
rules.” The addition of this language to the rule
was not intended to alter the court’s practice of
treating all non-conforming complaints as filed
upon receipt in the clerk’s office while referring
other non-conforming papers received in the
clerk’s office to a judge for instructions as to
whether to permit their filing or to require
counsel’s correction of the papers’ defects.

Finally, former subdivision (e), titled “Proof
of Service,” no longer appears in FRCP 5. In order
to conform more closely to FRCP 5, former
subdivision (e) was deleted from this rule and now
appears as RCFC 5.1.

* On March 17, 2003, the court adopted General
Order No. 424 instituting an interim program
requiring electronic filing for some cases. The
court anticipates that electronic filing procedures
will be incorporated into the rules.

2007 Amendment

RCFC 5.1 and 5.2
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RCFC 5 has been amended to reflect the
court’s requirement of filing by electronic means
subject to reasonable exceptions. The amendment
reflects the development of electronic filing and
parallels a similar change in FRCP 5(e).

2008 Amendment
The language of RCFC 5 has been amended to
conform to the general restyling of the FRCP.
In addition, the phrase “except one that may
be heard ex parte” has been added to RCFC
5(a)(1)(D) to conform to the FRCP.

to a
and

Rule 5.1. Constitutional Challenge
Statute—Notice, Certification,
Intervention [Not used.]

Rule 5.2. Privacy Protection For Filings Made
with the Court

(a) Redacted Filings. Unless the court orders
otherwise, in an electronic or paper filing with
the court that contains an individual’s social-
security number, taxpayer-identification
number, or birth date, the name of an
individual known to be a minor, or a financial-
account number, a party or nonparty making
the filing may include only:

(1) the last four digits of the social-security
number and taxpayer-identification
number;
the year of the individual’s birth;
the minor’s initials; and
the last four digits of the financial-
account number.

Exemptions from the Redaction
Requirement. The redaction requirement
does not apply to the following:

(1) a financial-account number that
identifies the property allegedly subject
to forfeiture in a forfeiture proceeding;
the record of an administrative or agency
proceeding;

the official record of a state-court
proceeding;

the record of a court or tribunal, if that
record was not subject to the redaction

2
(®))
(C))

(b)

()
(®)
(C))



requirement when originally filed; and
(5) a filing covered by RCFC 5.2(d).
Limitations on Remote Access to Electronic
Files; Social-Security Appeals and
Immigration Cases. [Not used.]
Filings Made Under Seal. The court may
order that a filing be made under seal without
redaction. The court may later unseal the
filing or order the person who made the filing
to file a redacted version for the public record.
Protective Orders. For good cause, the court
may by order in a case:
(1) require redaction
information; or
(2) limit or prohibit a nonparty’s remote
electronic access to a document filed
with the court.
Option for Additional Unredacted Filing
Under Seal. A person making a redacted
filing may also file an unredacted copy under
seal. The court must retain the unredacted
copy as part of the record.
Option for Filing a Reference List. A filing
that contains redacted information may be
filed together with a reference list that
identifies each item of redacted information
and specifies an appropriate identifier that
uniquely corresponds to each item listed. The
list must be filed under seal and may be
amended as of right. Any reference in the
case to a listed identifier will be construed to
refer to the corresponding item of
information.
Waiver of Protection of Identifiers. A
person waives the protection of RCFC 5.2(a)
as to the person’s own information by filing it
without redaction and not under seal.

(c)

(d)

(e)

of additional

®

(@

(h)

(Added Nov. 3, 2008.)

Rules Committee Note
2008 Adoption
New RCFC 5.2 has been added to correspond
to the adoption of the same rule in the FRCP
(which became effective December 1, 2007). (The
redaction of personal information as addressed in
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RCFC 5.2 also appears in Appendix E (“Electronic
Case Filing Procedure”), paragraph 26 (“Personal
Information™).)

Rule 5.3. Proof of Service

(a) In General. Service is made by the party,

attorney of record, or any other person acting

under the attorney of record’s direction by

executing a certificate of service containing

the following information:

(1) the day and manner of service;

(2) the person or entity served; and

(3) the method of service employed, e.g., in
person, by mail, or by electronic or other
means.

Attaching the Certificate of Service. The

certificate of service must be attached to the

end of any original document, including an

appendix, and to any copies of that document.

Amending the Certificate of Service. The

certificate of service may be amended or

supplied to the court at any time unless doing

so would result in material prejudice to the

substantial rights of any party.

(b)

()

(As revised and reissued May 1, 2002; as
renumbered Nov. 15, 2007; as amended Nov. 3,
2008.)

Rules Committee Notes
2002 Revision
RCFC 5.1 has no FRCP counterpart. The text
of this rule formerly appeared as subdivision (e) of
former RCFC 5.

2007 Amendment
RCFC 5.2 formerly appeared in these rules as
RCFC 5.1 and has been renumbered in light of the
adoption of FRCP 5.1, effective December 1, 2006,
to preserve the consistency in numbering systems
between the court’s rules and the FRCP.

2008 Amendment
The language of RCFC 5.3 has been amended
to conform to the general restyling of the FRCP.
RCFC 5.3 formerly appeared in these rules as

RCFC 5.3



RCFC 5.2 and has been renumbered to
accommodate the court’s adoption of FRCP 5.2
(which became effective December 1, 2007) and to
preserve the consistency in numbering systems
between the court’s rules and the FRCP.

Rule 5.4. Contents and Length of a Brief or

Memorandum

(a) Contents.

(1) In General. A brief or memorandum
must be compact, concise, logically
arranged, and free of burdensome,
irrelevant, immaterial, and scandalous
matter. The court may disregard a brief
or memorandum that fails to comply with
this rule.

(2) [Initial Brief or Memorandum. Except
in a brief or memorandum of 10 pages or
less or in pretrial findings under
Appendix A, the first brief or
memorandum must contain the following
items, arranged under proper headings
and in the following order:

(A) a table of contents, including the
specific contents of any appendix or
appendices to the brief or
memorandum, listing a description
of every item or exhibit being
reproduced in the appendix and the
page number at which the item or
exhibit appears;

(B) a table of cited constitutional
provisions, treaties, statutes,
regulations, and cases, giving the
volume and page number of the
edition where each may be found
(using the United States Claims
Court Reporter or the Federal
Claims Reporter for all published
United States Claims Court and
United States Court of Federal
Claims orders and opinions) and
arranging the cases in alphabetical
order;

(C) aconcise statement of each question
presented;

RCFC 5.4
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(C))

©)

(D) a concise statement of the case,
making reference to specific
findings, stipulations of fact, or
other pertinent portions of the
record and setting out verbatim the
pertinent portions of the applicable
constitutional provisions, treaties,
statutes, regulations, and texts of all
administrative decisions directly
involved in the case (unless
previously reproduced in or as an
exhibit to the complaint);

(E) a clear statement of the argument,
setting forth the points of fact and
law being presented and the
authorities relied upon;

(F) aconcise conclusion, indicating the
relief sought; and

(G) any appendix to the brief or
memorandum, numbered
consecutively within itselfto enable
the court to find and read the
material more easily and, if set forth
in a volume separate from the brief
or memorandum, containing a table
of contents with a description of
every item or exhibit being
reproduced and the page number at
which the item or exhibit appears.

Opposing Brief or Memorandum. An

opposing or answering brief must

conform to the requirements set forth in

RCFC 5.4(a)(2), except that the items

referred to in 5.4(a)(2)(C) and (D) need

not be included unless the party is
dissatisfied with the other side’s
presentation.

Reply Brief or Memorandum. A reply

brief or memorandum must conform to

the requirements of RCFC 5.4(a)(3).

Cross-Motions.

(A) Initial Motion. Any cross-motion
must:

(i) conform to the requirements of
RCFC 5.4(a)(3);
(ii) be contained in the same



document as the response to
the original motion.

(B) Response. A response to a cross-
motion must be contained in the
same document as the reply to the
original motion.

(b) Length.

0y

2

(©))

Initial Brief or Memorandum. Except
by leave of the court on motion, a party’s
initial brief or memorandum must not
exceed 40 pages (50 pages for a cross-
movant), not including:

(A) the table of contents;

(B) the list of citations to constitutional
provisions, treaties, statutes,
regulations, and cases; and

any appendix setting out the
pertinent portion of any
constitutional provisions, treaties,
statutes, regulations, agency and
board decisions, court decisions,

©

excerpts from transcripts of
testimony, and documentary
exhibits.

Reply Brief or Memorandum. Except
by leave of the court on motion, a reply
brief or memorandum must not exceed
20 pages (30 pages when a response to a
motion is included).

Relying on a Previously Filed Brief or
Memorandum. A party must not
incorporate a brief or memorandum by
reference; the court will disregard any
such incorporation. To rely upon a
previously filed brief or memorandum, a
party must:

(A) reproduce the brief or memorandum
(or, when appropriate, the selected
excerpts of such document) in an
appendix;

identify the total number of pages
considered relevant in a footnote
included on the first page of the
brief or memorandum; and

include the number of pages
identified when calculating the

(B)

©

13

maximum allowable pages set forth
in RCFC 5.4(b)(1) and (2).

(As revised and reissued May 1, 2002; as
renumbered Nov. 15, 2007; as amended Nov. 3,
2008.)

Rules Committee Notes
2002 Revision

RCFC 5.2 has no FRCP counterpart. The rule
formerly appeared in these rules as RCFC 83.1.
The renumbering of RCFC 83.1 was intended to
reflect its more logical placement in the
organizational structure of the court’s rules.

Several changes have been made to the rule;
they include:

First, the deletion from subdivision (a) of
language identifying the plaintiff’s brief or
memorandum as “the first brief or memorandum”
normally to be filed.

Second, subparagraphs (A) and (G) of
subdivision (a) were revised to indicate that any
index to a separate appendix should be included
both at the beginning of the appendix and at the
beginning of the accompanying brief or
memorandum.

Third, subdivision (b)(4), relating to ““a motion
for leave to exceed the page limitation,” was
deemed unduly burdensome and was therefore
stricken.

2007 Amendment
RCFC 5.3 formerly appeared in these rules as
RCFC 5.2 and has been renumbered in light of the
adoption of FRCP 5.1, effective December 1, 2006,
to preserve the consistency in numbering systems
between the court’s rules and the FRCP.

2008 Amendment

The language of RCFC 5.4 has been amended
to conform to the general restyling of the FRCP.

In addition, to improve organizational
structure, the subdivision dealing with the contents
of cross-motions, formerly included in these rules
as RCFC 7.2(e) (“Time for Filing”), has been
included as paragraph 5 to RCFC 5.4(a).

RCFC 5.4 formerly appeared in these rules as

RCFC 5.4 (cont.)



RCFC 53 and has been renumbered to
accommodate the court’s adoption of FRCP 5.2
(which became effective December 1, 2007) and to
preserve the consistency in numbering systems
between the court’s rules and the FRCP.

Rule 5.5. Format of Filings and Required
Information

(a) In General. All papers filed with the clerk,

and, where applicable, all documents filed

electronically, must conform to the
requirements of this rule.

(b) Duplication. Any method of duplication
must produce clear black images on white
paper and must conform to the requirements
of RCFC 5.5(c).

(¢) Size and Form.

(1) Paper Size and Type. All papers filed
with the clerk:

(A) must be printed on pages not
exceeding 8 1/2 by 11 inches;
must contain type matter of letter
quality, except for those papers
included as exhibits; and
must be of sufficient quality that the
typed material does not bleed
through the page.

Type Size. The type size for text and
footnotes must be no smaller than 12
point.

Margins. Margins must not be less than
1 inch on each side.

Spacing. Text must be double spaced,
except that quoted and indented material
and footnotes may be single spaced.
Binding. A paper filing of 50 or fewer
pages must be stapled in the upper
lefthand corner. A paper filing
exceeding 50 pages must be bound or
attached along the entire lefthand margin
in book form and must have legible
margins.

Numbering. All pages, including
appendices, must be numbered in large
distinct type that appears in the center of
the bottom margin of the page.

(B)

©

2

(©))
(C))

(©))

(6
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(d) Number of Copies.

(1) Complaint.

(A) Paper Form. Plaintiff must file an
original and 2 copies of the
complaint, attaching a completed
cover sheet to the original (shown in
Form 2 of the Appendix of Forms).

(B) Electronic Copy. If the complaint
exceeds 20 pages and plaintiff is not
appearing pro se pursuant to RCFC
83.1, plaintiff must also file one
copy of the complaint in electronic
form using a disc in CD-ROM
format.

(2) Subsequent Filings. Except in an
electronic case under Appendix E, a
party must file an original and 2 copies
of any filing.

Filings in a Congressional Reference
Case. In a congressional reference case,
a party must file an original and 4 copies
of any filing.

Date. Each paper must bear the date it is
signed on the signature page.

Electronic Mail Address and Telephone
and Facsimile Numbers. The electronic mail
address and telephone and facsimile numbers
(including area code) of the attorney of record
must appear directly below the signature line
of every filing.

Name of Judge. In all filings other than the
complaint, the name of the judge assigned to
the case must be included directly below the
docket number.

Bid Protest Cases. The words “Bid Protest”
must be included in the caption of all filings
directly below the name of the court.

(©))

(e)
®

(@

(h)

(Asrevised and reissued May 1, 2002; as amended
July 1, 2004; as renumbered Nov. 15, 2007; as
amended Nov. 3, 2008, July 15, 2011, July 2,
2012.)

Rules Committee Notes
2002 Revision
New RCFC 5.3 has no FRCP counterpart.



The rule formerly appeared in these rules as RCFC
82 and 83. The consolidation and renumbering of
RCFC 82 and 83 were intended to reflect their
more logical placement in the organizational
structure of the court’s rules.

In addition to the renumbering, the text of
former RCFC 82 has been modified in several
respects: First, subdivision (a) has been modified
by deleting the last sentence of that subdivision
which read, “[t]he clerk shall refuse to file any
paper which is not in substantial conformity with
this rule or not in clear type.” The deletion
corresponds to the change made in RCFC 5(e)
directing that “[t]he clerk shall not refuse to accept
for filing any paper presented for that purpose
solely because it is not presented in proper form.”
However, as noted in the Advisory Committee
Note to FRCP 5(e), the “clerk may of course advise
a party or counsel that a particular instrument is not
in proper form, and may be directed to so inform
the court.”

Second, subdivision (c¢) has been modified to
eliminate certain redundancies, to fix the type size,
and to clarify binding and pagination requirements.
Appendices will now be subject to pagination. The
binding requirement changes were intended to
discourage rubber bands, paper clips, and other
non-secure binding.

Third, former subdivision (e¢), now subdivision
(f), has been amended to include a requirement
listing a facsimile number for the attorney of
record.

Fourth, subdivision (d) was added to this rule
to incorporate the “number of copies” requirement
that formerly appeared as RCFC 83, as well as the
requirement formerly found in RCFC 3(c)
regarding the number of copies to be filed when
filing a complaint.

Finally, subdivision (g) was also added. The
text of this subdivision formerly appeared as part
of RCFC 10(a).

2004 Amendment
Subdivision (h) has been added to the text of
RCFC 5.3 to facilitate case management and
administrative record-keeping requirements.
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2007 Amendment
RCFC 5.4 formerly appeared in these rules as
RCFC 5.3 and has been renumbered in light of the
adoption of FRCP 5.1, effective December 1, 2006,
to preserve the consistency in numbering systems
between the court’s rules and the FRCP.

2008 Amendment

The language of RCFC 5.5 has been amended
to conform to the general restyling of the FRCP.

In addition, language has been added to clarify
that the rule’s requirements extend to all filings,
whether in paper or electronic form, except as
specifically noted.

Finally, the sentences “Such pages need notbe
justified on the right margin” from former
RCFC 5.4(c) and “All copies shall be identical, or
otherwise conformed, to the original” from former
RCFC 5.4(d) have been deleted as unnecessary.

RCFC 5.5 formerly appeared in these rules as
RCFC 5.4 and has been renumbered to
accommodate the court’s adoption of FRCP 5.2
(which became effective December 1, 2007) and to
preserve the consistency in numbering systems
between the court’s rules and the FRCP.

2011 Amendment

RCFC 5.5(d)(1)(A) has been amended by
reducing the required number of copies of a
complaint to be filed from an original and 7 copies
to an original and 2 copies. Additionally,
subparagraph (d)(1)(B) has been added to require
a plaintiff, except a plaintiff appearing pro se, to
also file one copy of the complaint in electronic
form using a disc in CD-ROM format when the
complaint exceeds 20 pages.

Finally, subdivision (f) has been amended to
require the attorney of record to include an
electronic mail address directly below the signature
line of every filing.

2012 Amendment
RCFC 5.5(d)(2) has been amended to
eliminate the requirement that parties file paper
copies of notices of appeal in electronic cases.

RCFC 5.5 (cont.)



Rule 6.

Computing and Extending Time; Time
for Motion Papers

(a) Computing Time. The following rules apply
in computing any time period specified in
these rules, in any court order, or in any
statute that does not specify a method of
computing time.

0y
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(©))

RCFC 6

Period Stated in Days or a Longer Unit.
When the period is stated in days or a
longer unit of time:

(A) exclude the day of the event that
triggers the period;

count every day, including
intermediate Saturdays, Sundays,
and legal holidays; and

include the last day of the period,
but if the last day is a Saturday,
Sunday, or legal holiday, the period
continues to run until the end of the
next day that is not a Saturday,
Sunday, or legal holiday.

Period Stated in Hours. When the
period is stated in hours:

(A) begin counting immediately on the
occurrence of the event that triggers
the period;

count every hour, including hours
during intermediate Saturdays,
Sundays, and legal holidays; and
if the period would end on a
Saturday, Sunday, or legal holiday,
the period continues to run until the
same time on the next day that is
not a Saturday, Sunday, or legal
holiday.

Inaccessibility of the Clerk’s Office.
Unless the court orders otherwise, if the
clerk’s office is inaccessible:

(A) on the last day for filing under
RCFC 6(a)(1), then the time for
filing is extended to the first
accessible day that is not a
Saturday, Sunday, or legal holiday;
or

during the last hour for filing under
RCFC 6(a)(2), then the time for

(B)

©

(B)

©

(B)
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(C))

©)

(6)

0y
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filing is extended to the same time
on the first accessible day that is not
a Saturday, Sunday, or legal
holiday.
“Last Day” Defined. Unless a different
time is set by a statute or court order, the
last day ends:
(A) for electronic filing, at midnight in
the Eastern Time Zone; and
for filing by other means, when the
clerk’s office is scheduled to close,
subject to the provision for after-
hours filing permitted under RCFC
77.1(a).
“Next Day” Defined. The “next day” is
determined by continuing to count
forward when the period is measured
after an event and backward when
measured before an event.
“Legal Holiday” Defined.
holiday” means:
(A) the day set aside by statute for
observing New Year’s Day,
Inauguration Day, Martin Luther
King Jr.’s Birthday, Washington’s
Birthday, Memorial Day,
Independence Day, Labor Day,
Columbus Day, Veterans’ Day,
Thanksgiving Day, or Christmas
Day; and
any other day declared a holiday by
the President or Congress.

(B)

“Legal

(B)

(b) Extending Time.

In General. When an act may or must
be done within a specified time, the court
may, for good cause, extend the time:
(A) with or without motion or notice if
the court acts, or if a request is
made, before the original time or its
extension expires; or

on motion made after the time has
expired if the party failed to act
because of excusable neglect.
Exceptions. The court must not extend
the time to act under RCFC 52(b), 59(b),
(d), and (e), and 60(b).

(B)



(c) Motions, Notices and
Affidavits. [Not used.]

Additional Time After Certain Kinds of
Service. When a party may or must act within
a specified time after service and service is
made under RCFC 5(b)(2)(C), (D), (E), or (F),
3 days are added after the period would

otherwise expire under RCFC 6(a).

of Hearing,

(d)

(As revised and reissued May 1, 2002; as amended
June 20, 2006, Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision
RCFC 6 has been changed to conform to
FRCP 6. In particular, that part of subdivision (b)
which formerly specified the content of motions for
enlargement has been moved to a new RCFC 6.1,
“Enlargements of Time.”

2006 Amendment
Subdivision (e¢) has been amended to reflect
the corresponding changes to FRCP 6(e) that
became effective December 1, 2005.

2008 Amendment
The language of RCFC 6 has been amended to
conform to the general restyling of the FRCP.

2010 Amendment

RCFC 6 has been amended in accordance with
the corresponding changes to FRCP 6 that became
effective December 1,2009. These changes govern
the computation of any time period specified in
these rules, in any court order, or in any statute that
does not specify a method of computing time. For
a comprehensive explanation of the time-
computation changes, see the 2009 Committee
Note to FRCP 6.

In addition, the definition of “last day” in
subparagraph (a)(4)(B) has been amended to
include a reference to the after-hours filing
permitted under RCFC 77.1(a).

Finally, paragraph (b)(2) has been amended to
delete the reference to RCFC 54(d)(1).
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Rule 6.1 Motion for an Enlargement of Time
(a) Contents. A motion for an enlargement of
time must set forth:

(1) the specific number of additional days

requested;

(2) the date to which the enlargement is to

run;

(3) the total number of days granted in any
previously filed motions for enlargement;
and
(4) the reason for the enlargement.
Communication With Opposing Counsel.
The moving party must make a reasonable
effort to discuss the motion with opposing
counsel and must indicate in the motion
whether an opposition will be filed, or, if
opposing counsel cannot be consulted, an
explanation of the efforts that were made to
do so.

(b)

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

New RCFC 6.1 has no FRCP counterpart.
The text of the new rule formerly appeared in these
rules as part of RCFC 6(b). However, the language
in former RCFC 6(b), which addressed the content
of the reasons offered in support of a motion for
enlargement of time, has been stricken as
unnecessary.

2008 Amendment

The language of RCFC 6.1 has been amended
to conform to the general restyling of the FRCP.

RCFC 6.1



TITLE III. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Form of Motions
and Other Papers

(a) Pleadings. Only these pleadings are allowed:

(1) acomplaint;

(2) an answer to a complaint;

(3) an answer to a counterclaim designated
as a counterclaim;

(4) a reply to any offset or plea of fraud
contained in the answer;

(5) a third-party pleading permitted under

RCEFC 14; and

(6) if the court orders one, a reply to an
answer.

(b) Motions and Other Papers.

(1) In General. A request for a court order
must be made by motion. Any motion,
objection, or response may be
accompanied by a brief or memorandum
and, if necessary, affidavits supporting
the motion. The motion must:

(A) be in writing unless made during a
hearing or trial;

(B) state with particularity the grounds
for seeking the order; and

(C) state the relief sought.

(2) Form. Therules governing captions and
other matters of form in pleadings apply
to motions and other papers.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision
Minor grammatical changes have been
introduced.

2008 Amendment

The language of RCFC 7 has been amended to
conform to the general restyling of the FRCP.

In addition, the provision included in former
paragraph (b)(1) stating that a motion may “be
accompanied by a proposed order” has been
omitted in favor of full conformance with FRCP 7.

RCFC 7,7.1,and 7.2
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Rule 7.1. Disclosure Statement

(a) Who Must File; Contents. A

nongovernmental corporate party must file 2

copies of a disclosure statement that:

(1) identifies any parent corporation and any
publicly held corporation owning 10% or
more of its stock; or

(2) states that there is no such corporation.

Time to File; Supplemental Filing. A party

must:

(1) file the disclosure statement with its first

appearance, pleading, petition, motion,

response, or other request addressed to
the court; and

promptly file a supplemental statement if

any required information changes.

(b)

2

(Added Sept. 15, 2003; as amended Nov. 3, 2008.)

Rules Committee Notes
2003 Adoption
RCFC 7.1 has been added to correspond to the
adoption of the same rule in the FRCP.

2008 Amendment
The language of RCFC 7.1 has been amended
to conform to the general restyling of the FRCP.

Rule 7.2. Time for Filing
(a) In General.

(1) Responses and Objections. Unless
otherwise provided in these rules or by
order of the court, a response or an
objection to a written motion must be
filed within 14 days after service of the
motion.

(2) Replies. A reply to a response or an
objection may be filed within 7 days
after service of the response or objection.

(b) Motions Under RCFC 12(b), 12(c), 52.1,

and 56.

(1) Responses. A response to any of these
motions must be filed within 28 days
after service of the motion.

Replies. A reply to a response may be

2



filed within 14 days after service of the
response.

Cross-Motions.

(1) [Initial Motion. A cross-motion may be
filed within the time allowed for
responses in RCFC 7.2(a) and (b).

(2) Response and Reply. A party will have
the same amount of time to respond and
reply to a cross-motion as to an original
motion.

Motions Filed by Leave of Court. The time

for filing a response to a motion filed by leave

of court on motion by a party will run from
the date of filing and not from the date of
service.

()

(d)

(Asrevised and reissued May 1, 2002; as amended
Sept. 15, 2003, June 20 2006, Nov. 3, 2008.)

Rules Committee Notes

2002 Revision and 2003 Amendment

RCFC 7.2 has no FRCP counterpart. The rule
formerly appeared in these rules as RCFC 83.2 and,
following the court’s May 1, 2002, revision of its
rules, as RCFC 7.1. The first renumbering of the
rule (from RCFC 83.2 to RCFC 7.1) was intended
to reflect its more logical placement in the
organizational structure of the court’s rules; the
second renumbering (from RCFC 7.1 to RCFC7.2)
accommodates the court’s adoption of FRCP 7.1
effective December 1, 2002, and preserves the
consistency in numbering systems between the
court’s rules and the FRCP.

2006 Amendment
A cross-reference in subdivision (c¢) was
revised to accord with the addition of RCFC 52.1.

2008 Amendment
The language of RCFC 7.2 has been amended
to conform to the general restyling of the FRCP.
In addition, to improve organizational
structure, the subdivision dealing with the contents
of cross-motions, formerly included in these rules
as RCFC 7.2(e), has been moved to RCFC 5.4(a).
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Rule 8. General Rules of Pleading

(a) Claim for Relief. A pleading that states a
claim for relief must contain:

(1) a short and plain statement of the
grounds for the court’s jurisdiction,
unless the court already has jurisdiction
and the claim needs no new jurisdictional
support;

a short and plain statement of the claim

showing that the pleader is entitled to

relief; and

a demand for the relief sought, which

may include relief in the alternative or

different types of relief.

(b) Defenses; Admissions and Denials.

(1) In General. In responding to a pleading,
a party must:

(A) state in short and plain terms its
defenses to each claim asserted
against it; and

(B) admit or deny the allegations
asserted against it by an opposing
party.

Denials—Responding to the Substance.
A denial must fairly respond to the
substance of the allegation.
General and Specific Denials. A party
that intends in good faith to deny all the
allegations of a pleading—including the
jurisdictional grounds—may do so by a
general denial. A party that does not
intend to deny all the allegations must
either specifically deny designated
allegations or generally deny all except
those specifically admitted.

Denying Part of an Allegation. A party

that intends in good faith to deny only

part of an allegation must admit the part
that is true and deny the rest.

Lacking Knowledge or Information. A

party that lacks knowledge or

information sufficient to form a belief
about the truth of an allegation must so
state, and the statement has the effect of

a denial.

Effect of Failing to Deny. An

2

(©))
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(®)

(C))

(©)

(6)
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allegation—other than one relating to the
amount of damages—is admitted if a
responsive pleading is required and the
allegation is not denied. If a responsive
pleading is not required, an allegation is
considered denied or avoided.

(c) Affirmative Defenses.

(1) In General. Inresponding to a pleading,

a party must affirmatively state any

avoidance or affirmative defense,

including:

* accord and satisfaction;

» arbitration and award;

* assumption of risk;

* contributory negligence;

e duress;

* estoppel;

» failure of consideration;

s fraud;

« illegality;

* laches;

* license;

* payment;

* release;

* res judicata;

* statute of frauds;

« statute of limitations; and

* waiver.

Mistaken Designation. 1If a party

mistakenly designates a defense as a

counterclaim, or a counterclaim as a

defense, the court must, if justice

requires, treat the pleading as though it

were correctly designated, and may

impose terms for doing so.

(d) Pleading to Be Concise and Direct;

Alternative Statements; Inconsistency.

(1) In General. Each allegation must be
simple, concise, and direct. No technical
form is required.

(2) Alternative Statements of a Claim or
Defense. A party may set out 2 or more
statements of a claim or defense
alternatively or hypothetically, either in
a single count or defense or in separate
ones. If a party makes alternative

()

RCFC 9
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statements, the pleading is sufficient if
any one of them is sufficient.

(3) Inconsistent Claims or Defenses. A
party may state as many separate claims
or defenses as it has, regardless of
consistency.

(e) Construing Pleadings. Pleadings must be
construed so as to do justice.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision

Minor changes have been made in
subdivisions (b) and (¢) to conform to FRCP 8. In
addition, subdivision (c) was amended to require
the pleading, as an affirmative defense, of
assumption of risk and contributory negligence.
Although these defenses are typically associated
with tort claims (i.e., with claims outside this
court’s jurisdiction), there can be circumstances in
which reliance on these defenses would be
appropriate, for example, in congressional
reference cases, in some aspects of contract
litigation, and with respect to counterclaims

asserted pursuant to 28 U.S.C. § 2508.

2008 Amendment
The language of RCFC 8 has been amended to
conform to the general restyling of the FRCP.

2010 Amendment
RCFC 8(c)(1) has been amended by deleting
“discharge in bankruptcy” from the list of
affirmative defenses in accordance with the
corresponding change to FRCP 8 that became
effective December 1, 2009.

Rule 9. Pleading Special Matters
(a) Capacity or Authority to Sue; Legal

Existence.

(1) In General. Except when required to
show that the court has jurisdiction, a
pleading need not allege:

(A) aparty’s capacity to sue or be sued;



(b)

(©)

(d)

(e)

()
(@

(h)
)

(B) aparty’s authority to sue or be sued
in a representative capacity; or

(C) the legal existence of an organized
association of persons that is made
a party.

(2) Raising Those Issues. To raise any of
those issues, a party must do so by a
specific denial, which must state any
supporting facts that are peculiarly
within the party’s knowledge.

Fraud or Mistake; Conditions of Mind. In
alleging fraud or mistake, a party must state
with particularity the circumstances
constituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person’s
mind may be alleged generally.
Conditions Precedent. In pleading
conditions precedent, it suffices to allege
generally that all conditions precedent have
occurred or been performed. But when
denying that a condition precedent has
occurred or been performed, a party must do
so with particularity.

Official Document or Act. In pleading an

official document or official act, it suffices to

allege that the document was legally issued or
the act legally done.

Judgment. In pleading a judgment or

decision of a domestic or foreign court, a

judicial or quasi-judicial tribunal, or a board

or officer, it suffices to plead the judgment or
decision without showing jurisdiction to
render it.

Time and Place. An allegation of time or

place is material when testing the sufficiency

of a pleading.

Special Damages. If an item of special

damage is claimed, it must be specifically

stated.

Admiralty or Maritime Claim. [Not used.]

Inverse Condemnation Claim. In pleading

a claim for just compensation under the Fifth

Amendment of the United States Constitution,

a party must identify the specific property

interest alleged to have been taken by the

United States.
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(k)

U]

(m)

(n)

(0)

Citation to Statutes, Regulations, and
Orders. In pleading a claim founded on a
statute, regulation, or executive order, a party
must include the citation to the act of
Congress, regulation of an executive
department or agency, or Executive Order of
the President on which the claim is founded.
Contract or Treaty. In pleading a claim
founded on a contract or treaty, a party must
identify the substantive provisions of the
contract or treaty on which the party relies. In
lieu of a description, the party may annex to
the complaint a copy of the contract or treaty,
indicating the relevant provisions.
Patent Claim. In pleading a patent
infringement, a party must describe the patent
or patents alleged to be infringed.
Tax Refund Claim. In pleading a claim for
a tax refund, a party must include:
(1) acopy of the claim for refund, and
(2) a statement identifying:

(A) the tax year(s) for which a refund is
sought;
the amount, date, and place of each
payment to be refunded;
the date and place the return was
filed, if any;
the mname, address, and
identification number (under seal)
of the taxpayer(s) appearing on the
return;
the date and place the claim for
refund was filed; and
the identification number (under
seal) of each plaintiff, if different
from the identification number of
the taxpayer.
Ownership of a Claim; Assignment. In
pleading a claim or part of a claim, ownership
of which was acquired by assignment or other
transfer, a party must include a statement
describing when and upon what consideration
the assignment or transfer was made.
Action by Another Tribunal or Body. In
relying on an action by another tribunal or
body, a party must describe the action taken

(B)
©
(D)

(E)
(F)

RCFC 9 (cont.)



on the claim by Congress, a department or
agency of the United States, or another court.
Prior Litigation. In pleading a claim that has
been previously presented to another court,
whether in whole or in part or directly or
indirectly, a party must include a statement
identifying the effect, if any, of the prior
litigation on this court’s subject matter
jurisdiction.

(p)

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008, July 2, 2012.)

Rules Committee Notes
2002 Revision

Subdivision (a) (relating to “Capacity”) has
been changed to conform to FRCP 9.

Subdivision (h)(6) (relating to special
requirements applicable to complaints in “Tax
Refund Suits”) was amended by prescribing, as
additional information to be included as part of a
tax refund complaint, the following: (i) the
taxpayer’s or filer’s identification number; and (ii)
a copy of the claim for refund.

Subdivision (h)(7) was added as a means to
clarify the nature of the property interest asserted
to have been taken in an inverse condemnation
action.

2008 Amendment

The language of RCFC 9 has been amended to
conform to the general restyling of the FRCP.

In addition, former subdivision (h) (“Special
Matters Required in Complaint”), comprised of
paragraphs (1) through (7), has been reorganized as
separate subdivisions (i) through (o), and a
requirement was added to new subdivision (m)
(“Tax Refund Claim”) directing that taxpayer
identification numbers be included under seal.

2012 Amendment
RCFC 9(p) has been added to require a
claimant to address the effect, if any, that a pending
prior suit brought in another court may have on this
court’s jurisdiction in light of 28 U.S.C. § 1500.
See United States v. Tohono O’Odham Nation,
US. 131 8. Ct. 1723 (2011).

RCFC 10
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Rule 10. Form of Pleadings

(a) Caption; Names of Parties. Every pleading
must have a caption with the court’s name, a
title, a file number, and a RCFC 7(a)
designation. The title of the complaint must
name all the parties (see RCFC 20(a)), with
the United States designated as the party
defendant; the title of other pleadings, after
naming the first party on each side, may refer
generally to other parties.

Paragraphs; Separate Statements. A party
must state its claims or defenses in numbered
paragraphs, each limited as far as practicable
to a single set of circumstances. A later
pleading may refer by number to a paragraph
in an earlier pleading. If doing so would
promote clarity, each claim founded on a
separate transaction or occurrence—and each
defense other than a denial—must be stated in
a separate count or defense.

Adoption by Reference; Exhibits. A
statement in a pleading may be adopted by
reference elsewhere in the same pleading or in
any other pleading or motion. A copy of a
written instrument that is an exhibit to a
pleading is part of the pleading for all
purposes.

(b)

(c)

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

RCFC 10 has been changed in minor respects
in order to achieve closer textual conformity with
FRCP 10. The former last sentence of subdivision
(a) has been moved to RCFC 5.3.

The last sentence of former subdivision (c)
(“unless otherwise indicated, but the adverse party
shall not be deemed to have admitted the truth of
the allegations in such exhibit merely because the
adverse party has failed to deny them explicitly”)
was omitted as not in conformity with the FRCP
and because it was deemed unnecessary.

2008 Amendment



The language of RCFC 10 has been amended

to conform to the general restyling of the FRCP.

Rule 11. Signing Pleadings, Motions, and Other

(@)

(b)

()

Papers; Representations to the Court;
Sanctions

Signature. Every pleading, written motion,
and other paper must be signed by or for the
attorney of record in the attorney’s name—or
by a party personally if the party is
unrepresented. The paper must state the
signer’s address, e-mail address, and
telephone number. Unless a rule or statute
specifically states otherwise, a pleading need
not be verified or accompanied by an
affidavit. The court must strike an unsigned
paper unless the omission is promptly
corrected after being called to the attorney’s
or party’s attention.
Representations to the Court. By presenting
to the court a pleading, written motion, or
other paper—whether by signing, filing,
submitting, or later advocating it—an attorney
or unrepresented party certifies that to the best
of the person’s knowledge, information, and
belief, formed after an inquiry reasonable
under the circumstances:

(1) itisnotbeing presented for any improper
purpose, such as to harass, cause
unnecessary delay, or needlessly increase
the cost of litigation;

(2) the claims, defenses, and other legal
contentions are warranted by existing
law or by a nonfrivolous argument for
extending, modifying, or reversing
existing law or for establishing new law;

(3) the factual contentions have evidentiary
support or, if specifically so identified,
will likely have evidentiary support after
a reasonable opportunity for further
investigation or discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if
specifically so identified, are reasonably
based on belief or a lack of information.

Sanctions.
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(1) In General. 1f, after notice anda
reasonable opportunity to respond, the
court determines that RCFC 11(b) has
been violated, the court may impose an
appropriate sanction on any attorney, law
firm, or party that violated the rule or is
responsible for the violation. Absent
exceptional circumstances, a law firm
must be held jointly responsible for a
violation committed by its partner,
associate, or employee.

(2) Motion for Sanctions. A motion for
sanctions must be made separately from
any other motion and must describe the
specific conduct that allegedly violates
RCFC 11(b). The motion must be served
under RCFC 5, but it must not be filed or
presented to the court if the challenged
paper, claim, defense, contention, or
denial is withdrawn or appropriately
corrected within 21 days after service or
within another time the court sets. If
warranted, the court may award to the
prevailing party the reasonable expenses,
including attorney’s fees, incurred for the
motion.

(3) On the Court’s Initiative. On its own,
the court may order an attorney, law
firm, or party to show cause why conduct
specifically described in the order has
not violated RCFC 11(b).

(4) Nature of a Sanction. A sanction
imposed under this rule must be limited
to what suffices to deter repetition of the
conduct or comparable conduct by others
similarly situated. The sanction may
include nonmonetary directives; an order
to pay a penalty into court; or, if imposed
on motion and warranted for effective
deterrence, an order directing payment to
the movant of part or all of the
reasonable attorney’s fees and other
expenses directly resulting from the
violation.

(5) Limitations on Monetary Sanctions.
The court must not impose a monetary

RCFC 11



sanction:

(A) against a represented party for

violating RCFC 11(b)(2); or

on its own, unless it issued the

show-cause order under RCFC

11(c)(3) before voluntary dismissal

or settlement of the claims made by

or against the party that is, or whose
attorneys are, to be sanctioned.

(6) Requirements for an Order. An order
imposing a sanction must describe the
sanctioned conduct and explain the basis
for the sanction.

Inapplicability to Discovery. This rule does

not apply to disclosures and discovery

requests, responses, objections, and motions

under RCFC 26 through 37.

(B)

(d)

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

The changes to RCFC 11 reflect the
corresponding revision of FRCP 11 that was
introduced in December 1993. For a detailed
explanation of the reasons for revision of FRCP 11,
see 28 U.S.C.A. Rule 11 Advisory Committee
Notes (West Supp. 2001).

2008 Amendment
The language of RCFC 11 has been amended
to conform to the general restyling of the FRCP.

Rule 12. Defenses and Objections: When and
How Presented; Motion for Judgment

on the Pleadings; Consolidating
Motions; Waiving Defenses; Pretrial
Hearing

(a) Time to Serve a Responsive Pleading.
(1) In General.
(A) The United States must file an
answer to a complaint within 60
days after being served with the
complaint.
(B) If the

answer contains a

RCFC 12
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counterclaim, offset, or plea of

fraud, a party must file an answer to

the counterclaim, and may file a

reply to the offset or plea of fraud,

within 21 days after being served
with the answer.

If a reply to an answer ora

responsive pleading to a third-party

complaint or answer is ordered by
the court, a party must file the reply

or responsive pleading within 21

days after being served with the

order, unless the order specifies a

different time.

United States and Its Agencies, Officers,

or Employees Sued in an Official

Capacity. [Not used.]

United States Officers or Employees

Sued in an Individual Capacity. [Not

used.]

Effect of a Motion. Unless the court sets

a different time, serving a motion under

this rule or RCFC 56 alters these periods

as follows:

(A) if the court denies the motion, in
whole or in part, or postpones its
disposition until trial, or if a party
withdraws the motion, the
responsive pleading must be filed
by the later of:

(i) 14 days after notice of the
court’s action or the motion’s
withdrawal; or
the date the response otherwise
would have been due.
if the court grants a motion for a
more definite statement, the
responsive pleading must be served
within 14 days after the more
definite statement is served.

(b) How to Present Defenses. Every defense to
a claim for relief in any pleading must be
asserted in the responsive pleading if one is
required. But a party may assert the following
defenses by motion:

(1) lack of subject-matter jurisdiction;

©
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(d)

(e)

®

(09
(®))
(C))
)

lack of personal jurisdiction;
improper venue [not used];
insufficient process;
insufficient service of process;
(6) failure to state a claim upon which relief
can be granted; and
(7) failure to join a party under RCFC 19.
A motion asserting any of these defenses must
be made before pleading if a responsive
pleading is allowed. If a pleading sets out a
claim for relief that does not require a
responsive pleading, an opposing party may
assert at trial any defense to that claim. No
defense or objection is waived by joining it
with one or more other defenses or objections
in a responsive pleading or in a motion.
Motion for Judgment on the Pleadings.
After the pleadings are closed—but early
enough not to delay trial—a party may move
for judgment on the pleadings.
Result of Presenting Matters Outside the
Pleadings. If, on a motion under RCFC
12(b)(6) or 12(c), matters outside the
pleadings are presented to and not excluded
by the court, the motion must be treated as
one for summary judgment under RCFC 56.
All parties must be given a reasonable
opportunity to present all the material that is
pertinent to the motion.
Motion for a More Definite Statement. A
party may move for a more definite statement
of a pleading to which a responsive pleading
is allowed but which is so vague or ambiguous
that the party cannot reasonably prepare a
response. The motion must be made before
filing a responsive pleading and must point
out the defects complained of and the details
desired. If the court orders a more definite
statement and the order is not obeyed within
14 days after notice of the order or within the
time the court sets, the court may strike the
pleading or issue any other appropriate order.
Motion to Strike. The court may strike from
a pleading an insufficient defense or any
redundant, immaterial, impertinent, or
scandalous matter. The court may act:
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(1) onits own; or

(2) on motion made by a party either before
responding to the pleading or, if a
response is not allowed, within 21 days
after being served with the pleading.

(g) Joining Motions.

(1) Right to Join. A motion under this rule
may be joined with any other motion
allowed by this rule.

(2) Limitation on Further Motions. Except
as provided in RCFC 12(h)(2) or (3), a
party that makes a motion under this rule
must not make another motion under this
rule raising a defense or objection that
was available to the party but omitted
from its earlier motion.

(h) Waiving and Preserving Certain Defenses.

)

(1) When Some Are Waived. A party
waives any defense listed in RCFC
12(b)(2)-(5) by:

(A) omitting it from a motion in the
circumstances described in RCFC
12(g)(2); or

(B) failing to either:

(i) make it by motion under this
rule; or

(ii) include it in a responsive
pleading or in an amendment
allowed by RCFC 15(a)(1)as a
matter of course.

When to Raise Others. Failure to state a

claim upon which relief can be granted,

to join a person required by RCFC 19(b),

or to state a legal defense to a claim may

be raised:

(A) in any pleading allowed or ordered
under RCFC 7(a);

(B) by a motion under RCFC 12(c¢); or

(C) at trial.

Lack of Subject-Matter Jurisdiction. 1f

the court determines at any time that it

lacks subject-matter jurisdiction, the
court must dismiss the action.

Hearing Before Trial. If a party so moves,

any defense listed in RCFC 12(b)(1)-

(7)—whether made in a pleading or by

2

(©))

RCFC 12 (cont.)



motion—and a motion under RCFC 12(c)
must be heard and decided before trial unless
the court orders a deferral until trial.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision

To more closely parallel FRCP 12,
subdivisions (b) and (h) of the court’s rule have
been enlarged by adding the defense of
“insufficiency of service of process” and the
defense of “failure to join a party indispensable
under RCFC 19.”  Further, as an aid to
practitioners, most of whom are familiar with
practice in the district courts, the enumeration of
defenses in subdivision (b) has been brought into
conformity with the corresponding subdivision of
the FRCP. Finally, subdivision (i) (“Suspension of
Discovery”) has been deleted. That subdivision is
not part of the comparable FRCP, and its subject
matter is more appropriately dealt with as a case
management matter.

2008 Amendment

The language of RCFC 12 has been amended
to conform to the general restyling of the FRCP.

In addition, former paragraph (a)(1) (the text
of which is unique to our court) has been reworded
to provide that while a reply to an answer
containing a counterclaim is mandatory, a reply to
an answer containing an offset or a plea of fraud is
not (unless ordered by the court). This rewording,
although a departure from past practice, was
deemed advisable in order to avoid the
consequences of an unintended admission caused
by a party’s inadvertent failure to respond to a
defense of offset or plea of fraud that was not
clearly designated as such in the answer.

2010 Amendment
The time periods of 10 and 20 days formerly
set forth in RCFC 12 have been changed to 14 and
21 days, respectively, in accordance with the
corresponding changes to FRCP 12 that became
effective December 1, 2009.

RCFC 13
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Rule 13. Counterclaim

(a) Compulsory Counterclaim.

(1) In General. A pleading must state as a
counterclaim any claim that—at the time
of its service—the pleader has against an
opposing party if the claim:

(A) arises out of the transaction or
occurrence that is the subject matter
of the opposing party’s claim; and

(B) does not require adding another
party over whom the court cannot
acquire jurisdiction.

(2) Exceptions. The pleader need not state
the claim if, when the action was
commenced, the claim was the subject of
another pending action.

Permissive Counterclaim. A pleading may
state as a counterclaim against an opposing
party any claim that is not compulsory.
Relief Sought in a Counterclaim. A
counterclaim need not diminish or defeat the
recovery sought by the opposing party. It may
request reliefthat exceeds in amount or differs
in kind from the relief sought by the opposing
party.

Counterclaim Against the United States.

These rules do not expand the right to assert a

counterclaim—or to claim a credit—against

the United States or a United States officer or
agency.

Counterclaim Maturing or Acquired After

Pleading. The court may permit a party to

file a supplemental pleading asserting a

counterclaim that matured or was acquired by

the party after serving an earlier pleading.

Crossclaim Against a Coparty. [Not used. ]

Joining Additional Parties. [Not used.]

Separate Trials; Separate Judgments. If

the court orders separate trials under RCFC

42(b), it may enter judgment on a

counterclaim under RCFC 54(b) when it has

jurisdiction to do so, even if the opposing
party’s claims have been dismissed or
otherwise resolved.

(b)

()

(d)

(e)

()
(@
(h)

(As revised and reissued May 1, 2002; as amended



Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision

Subdivision (d) has been changed to add the
language of FRCP 13(d) in recognition of the fact
that there is no statutory bar to third-party
defendants filing counterclaims against the United
States. See 41 U.S.C. § 114 and RCFC 14. Other
significant differences between this version and the
FRCP have been preserved as necessary in light of
the fact that the United States is the only defendant
in this court.

2008 Amendment

The language of RCFC 13 has been amended
to conform to the general restyling of the FRCP.

In addition, the text of subdivisions (a) and (f)
has been modified to recognize that counterclaims,
while generally filed in this court by the defendant,
could, under certain circumstances, also be filed by
a summoned third party (see RCFC 14). Hence,
the terms “pleader” and “pleading,” respectively,
have been substituted for the more restrictive terms
“defendant” and “answer.”

2010 Amendment
Former subdivision (f) has been deleted in
accordance with the corresponding change to
FRCP 13 that became effective December 1, 2009.

Rule 14. Third-Party Practice
(a) When the United States May Bring in a

Third Party.

(1) Motion for Summons. The United
States may, as third-party plaintiff, move
the court to summon a nonparty who is
or may be liable to the United States for
the recovery of money paid by the United
States in respect of the transaction or
matter that constitutes the subject matter
of the suit.

(2) Accompanying Complaint. A motion for
summons must be accompanied by a
complaint setting forth the claim or
contingent claim that the United States is
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asserting against the nonparty.

Issuing the Summons. 1f the court
grants a motion for summons, the clerk
must issue an original and one copy of
the summons.

Contents of the Summons. A summons
must:

(A) contain the name of the person
summoned;

state that the United States is
asserting a claim against the person
summoned as described in the
accompanying complaint;

identify the time within which the
person summoned is required to
appear and answer the complaint;
list all pleadings that have been
filed in the suit; and

contain, as attachments provided by
the United States, copies of all
pleadings.

Serving the Summons. Upon issuing the
summons, the clerk must deliver the
summons to the Attorney General for
personal service upon the person
summoned. The return of such service
must be made directly to the clerk.
Third-Party Defendant’s Claims and
Defenses. The person served with the
summons and third-party complaint,
referred to as the “third-party defendant”:
(A) must assert any defense against the
third-party plaintiff’s claim under
RCFC 12;

must assert any counterclaim
against the third-party plaintiff
under RCFC 13(a); and

may assert against the plaintiff any
defense that the third-party plaintiff
has to the plaintiff’s claim.

(b) Notice to an Interested Party.

(1) In General. The court, on motion or on
its own, may notify any person with the
legal capacity to sue or to be sued who is
alleged to have an interest in the subject
matter of the suit.

(©))

(C))

(B)

©

(D)
(E)

(©))

(6

(B)

©
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(2) Motion for Notice.

(A) Contents.
must:

(i) contain the name and address
of the person to be notified;
and

(ii) state the person’s interest in
the pending action.

(B) Timing.

(i) A plaintiff must file any
motion for notice at the time
the complaint is filed.

(ii) The United States must file
any motion for notice on or
before the date the answer is
required to be filed.

(iii) For good cause shown, the
court may allow a motion for
notice to be filed at a later
time.

A motion for notice

(3) Issuing a Notice; Contents.

(A) When the court, on motion or on its
own, orders a nonparty to be
notified, the clerk must issue an
original and one copy of the notice.

(B) The notice must:

(i) contain the name of the person
notified;

(ii) identify the time within which
the person may file an
appropriate pleading pursuant
to RCFC 14(c)(1)(A); and

(iii) state that the notice is
accompanied by copies of all
pleadings that have been filed
in the suit.

(4) Serving a Notice Issued on Motion of a

Party. When notice is ordered by the

court on motion of a party:

(A) the clerk must deliver the notice to
the moving party for service, at the
moving party’s expense, on the
person to be notified;

(B) the moving party must serve the
notice, together with copies of all
pleadings that have been filed in the

RCFC 14 (cont.)
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(6)

suit, by registered or certified mail,
return receipt requested; and

(C) the return of such service must be
made directly to the clerk and
include a copy of the notice with
return receipt attached.

Serving a Notice Issued on the Court’s

Own Initiative. When notice is ordered

by the court on its own initiative:

(A) each party must, at the clerk’s
request, deliver to the clerk copies
of the party’s pleadings;

(B) the clerk, upon receipt of the
pleadings, must:

(i) issue a notice as specified in
RCFC 14(b)(3); and

(ii) forward the notice to the
Attorney General for service in

accordance with RCFC
14(b)(4)(B) and (C).
Serving a Person Outside the United
States. When serving a notice on a

person in a foreign country, proof of
service must be made in accordance with
FRCP 4(f).

(¢) Third Parties Pleadings.

0y

2

In General.

(A) A person served with a notice
issued under this rule may file an
appropriate pleading setting forth
the person’s interest in the subject
matter of the litigation.

(B) A third party’s pleading must
comply with the requirements of
RCFC 5, 5.2,5.3,5.5,7, 7.1, and
7.2 except that a third party need
only file an original and 2 copies of
its complaint instead of the 7 copies
required by RCFC 5.5(d).

Time. A third-party’s pleading must be

filed within 42 days after service of the

summons or notice issued pursuant to
this rule.

(Asrevised and reissued May 1, 2002; as amended

Nov. 3, 2008, Jan. 11, 2010.)



Rules Committee Notes
2002 Revision

RCFC 14 has been substantially revised. The
order of the rule has been changed to distinguish
more clearly between the two types of actions it
permits with respect to entities that are not yet
parties to the suit. New subdivision (a) deals
exclusively with summons to persons whom the
United States seeks to join formally as third
parties. The procedures for such summons are now
gathered under that subdivision. The same has
been done with respect to motions for notice to
inform non-parties of the pendency of the action
and the opportunity to join as parties. In addition,
language in the old rule with respect to service of
notice by publication, as well as the consequences
of failing to appear in response to such notice, have
been stricken. The law in this area is unsettled;
hence, the possibility existed that the manner and
method of notice prescribed by the rule might not
be found constitutionally adequate in all potential
situations.

It is important to note that RCFC 14's notice
requirements do not apply to the procedures for
notifying potential intervenors in procurement
protest cases filed pursuant to 28 U.S.C. § 1491(b).
RCFC 14 implements the authority set forth in 41
US.C. § 114.  For service of third-party
complaints, see RCFC 5.

2008 Amendment

The language of RCFC 14 has been amended
to conform to the general restyling of the FRCP.

In addition, in RCFC 14(c)(1)(B), instead of
directing that a third-party pleading “shall comply
with the requirements of these rules with respect to
the filing of original complaints and answers,” the
rule specifies that a third-party pleading must
comply with RCFC 5,5.2,5.3,5.5, 7, and 7.1.

2010 Amendment
The requirement formerly set forth in RCFC
14(b)(2)(A) that a motion for notice must “contain,
as attachments, copies of all pleadings that have
been filed in the suit” has been stricken in favor of
requiring that such copies be provided by the
moving party when serving the notice under RCFC
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14(b)(4)(B).

In addition, in the interest of internal
consistency, the phrase in RCFC 14(b)(3)(B)(ii)
“may seek intervention to assert an interest in the
suit” has been changed to read “may file an
appropriate pleading pursuant to RCFC

14(c)(1)(A).”

Rule 15. Amended and Supplemental Pleadings
(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A
party may amend its pleadings once as a
matter of course within:
(A) 21 days after

pleading; or

if the pleading is one to which a
responsive pleading is required, 21
days after service of a responsive
pleading or 21 days after service of
a motion under RCFC 12(b), (e), or
(f), whichever is earlier.

Other Amendments. In all other cases,
a party may amend its pleading only with
the opposing party’s written consent or
the court’s leave. The court should
freely give leave when justice so
requires.

Time to Respond. Unless the court
orders otherwise, any required response
to an amended pleading must be made
within the time remaining to respond to
the original pleading or within 14 days
after service of the amended pleading,
whichever is later.

(b) Amendments During and After Trial.

(1) Based on an Objection at Trial. If, at
trial, a party objects that evidence is not
within the issues raised in the pleadings,
the court may permit the pleadings to be
amended. The court should freely permit
an amendment when doing so will aid in
presenting the merits and the objecting
party fails to satisfy the court that the
evidence would prejudice that party’s
action or defense on the merits. The
court may grant a continuance to enable

service of the

(B)

()

(®)
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the objecting party to meet the evidence.
For Issues Tried by Consent. When an
issue not raised by the pleadings is tried
by the parties’ express or implied
consent, it must be treated in all respects
as ifraised in the pleadings. A party may
move—at any time, even after
judgment—to amend the pleadings to
conform them to the evidence and to
raise an unpleaded issue. But failure to
amend does not affect the result of the
trial of that issue.

(¢) Relation Back of Amendments.

(1) When an Amendment Relates Back. An
amendment to a pleading relates back to
the date of the original pleading when:
(A) the law that provides the applicable

statute of limitations allows relation
back;

the amendment asserts a claim or
defense that arose out of the
conduct, transaction, or occurrence
set out—or attempted to be set
out—in the original pleading; or
the amendment changes the party or
the naming of the party against
whom a claim is asserted, if RCFC
15(c)(1)(B) is satisfied and if the

()]

(B)

©

party to be brought in by
amendment:
(i) received such notice of the

action that it will not be
prejudiced in defending on the
merits; and

knew or should have known
that the action would have
been brought against it, but for
a mistake concerning the
proper party’s identity.

(2) Notice to the United States. [Not Used. ]
Supplemental Pleadings. On motion and
reasonable notice, the court may, on just
terms, permit a party to serve a supplemental
pleading setting out any transaction,
occurrence, or event that happened after the
date of the pleading to be supplemented. The

(i)

(d)

RCFC 16
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court may permit supplementation even
though the original pleading is defective in
stating a claim or defense. The court may
order that the opposing party plead to the
supplemental pleading within a specified time.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008, Jan. 11, 2010, July 15,2011.)

Rules Committee Notes
2002 Revision

Significant changes were made to FRCP 15 in
1991; minor changes were made in 1993. Most
notable is the listing of criteria for relation back of
amendments in subdivision (¢). RCFC 15 was
conformed to the comparable FRCP, with two
exceptions: first, the language in FRCP
subdivision (c)(3), relating to the timing of an
amendment changing the name of a party, was
omitted as inapplicable; and second, language in
subdivision (c) of the FRCP, relating to faulty
service on federal officers, also was omitted.

2008 Amendment
The language of RCFC 15 has been amended
to conform to the general restyling of the FRCP.

2010 Amendment
RCFC 15(a) has been amended in accordance
with the corresponding changes to FRCP 15(a) that
became effective December 1, 2009.

2011 Amendment
RCFC 15(a)(1)(A) has been amended to
clarify that the 21-day time period runs from the
date of service of the pleading.

Rule 16. Pretrial Conferences; Scheduling;
Management

(a) Purposes of a Pretrial Conference. In any
action, the court may order the attorneys and
any unrepresented parties to appear for one or
more pretrial conferences for such purposes
as:
(1) expediting disposition of the action;
(2) establishing early and continuing control



(®))
(C))

)
(6)

so that the case will not be protracted
because of lack of management;
discouraging wasteful pretrial activities;
improving the quality of the trial through
more thorough preparation;

facilitating settlement; and

assessing the utility of dispositive
motions.

(b) Scheduling.

(1

()

(®)

Scheduling Order. The court will issue

a scheduling order:

(A) after receiving the parties’ Joint
Preliminary Status Report under
Appendix A, paragraphs 4-6; or

(B) after consulting with the parties’
attorneys and any unrepresented
parties at a scheduling conference
or by telephone, mail, or other
means.

Time to Issue. The court will issue the

scheduling order as soon as practicable

after the filing of the Joint Preliminary

Status Report, but in any event within 14

days after any preliminary scheduling

conference.

Contents of the Order.

(A) Required Contents. The scheduling
order must limit the time to join
other parties, amend the pleadings,
complete discovery, and file
motions.

(B) Permitted Contents. The scheduling
order may:

(i) modify the timing of
disclosures under RCFC 26(a)
and 26(e)(1);

(i) modify the extent of discovery;

(iii) provide for disclosure or
discovery of electronically
stored information;

(iv) include any agreements the
parties reach for asserting
claims of privilege or of
protection as trial-preparation
material after information is
produced;

31

(2) Matters for Consideration.

(v) set dates for pretrial
conferences and for trial;

(vi) direct that the parties file any
of the submissions set out in
Appendix A qq 14, 15, 16, or
17; and

(vii) include other
matters.

appropriate

(4) Modifying a Schedule. A schedule may

be modified only for good cause and
with the judge’s consent.

(c¢) Attendance and Matters for Consideration
at a Pretrial Conference.
(1) Attendance. A represented party must

authorize at least one of its attorneys to
make stipulations and admissions about
all matters that can reasonably be
anticipated for discussion at a pretrial
conference. If appropriate, the court may
require that a party or its representative
be present or reasonably available by
other means to consider possible
settlement.

At any

pretrial conference, the court may

consider and take appropriate action on
the following matters:

(A) formulating and simplifying the
issues, and eliminating frivolous
claims or defenses;

(B) amending the pleadings if necessary
or desirable;

(C) obtaining admissions and
stipulations about facts and
documents to avoid unnecessary
proof, and ruling in advance on the
admissibility of evidence;

(D) avoiding unnecessary proof and
cumulative evidence, and limiting
the use of testimony under Federal
Rule of Evidence 702;

(E) determining the appropriateness and
timing of summary adjudication
under RCFC 52.1 and 56;

(F) controlling and scheduling
discovery, including orders

RCFC 16 (cont.)



affecting disclosures and discovery

under RCFC 26 and RCFC 29

through 37;

identifying witnesses and

documents, scheduling the filing

and exchange of any pretrial briefs,
and setting dates for further
conferences and for trial;

referring matters to a master;

settling the case and using special

procedures to assist in resolving the
dispute;

determining the form and content of

the pretrial order;

(K) disposing of pending motions;

(L) adopting special procedures for
managing potentially difficult or
protracted actions that may involve
complex issues, multiple parties,
difficult legal questions, or unusual

(&)

(H)
)

(0))

proof problems;

(M) ordering a separate trial under
RCFC 42(b) of a claim,
counterclaim, third-party claim, or
particular issue;

(N) ordering the presentation of

evidence early in the trial on a
manageable issue that might, on the
evidence, be the basis for a
judgment as a matter of law or a
judgment on partial findings under
RCFC 52(c);

establishing a reasonable time limit
on the time allowed to present
evidence; and

facilitating in other ways the just,
speedy, and inexpensive disposition
of the action.

0)

(P)

(d) Pretrial Orders. After any conference under

(e)

this rule, the court should issue an order
reciting the action taken. This order controls
the course of the action unless the court
modifies it.

Final Pretrial Conference and Orders. The
court may hold a final pretrial conference to
formulate a trial plan, including a plan to

RCFC 16 (cont.)
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®

(g) Additional Pretrial Procedures.

facilitate the admission of evidence. The
conference must be held as close to the start
of trial as is reasonable, and must be attended
by at least one attorney who will conduct the
trial for each party and by any unrepresented
party. The court may modify the order issued
after a final pretrial conference only to
prevent manifest injustice.

Sanctions.

(1) In General. On motion or on its own,

the court may issue any just orders,

including those authorized by RCFC
37(b)(2)(A)(ii)—(vii), if a party or its
attorney:

(A) fails to appear at a scheduling or
other pretrial conference;

(B) is substantially unprepared to
participate—or does not participate
in good faith—in the conference; or

(C) fails to obey a scheduling or other
pretrial order.

Imposing Fees and Costs. Instead of or
in addition to any other sanction, the
court must order the party, its attorney,
or both to pay the reasonable
expenses—including attorney’s
fees—incurred because of any
noncompliance with this rule, unless the
noncompliance was substantially
justified or other circumstances make an
award of expenses unjust.

()

See
Appendix A to these rules (“Case
Management Procedure”) for additional
provisions controlling pretrial procedures.

(Asrevised and reissued May 1, 2002; as amended
Nov. 15, 2007, Nov. 3, 2008.)

Rules Committee Notes
2002 Revision
RCFC 16 has been completely revised to

parallel the structure and content of its counterpart
in the FRCP. The limited number of changes to the
current FRCP reflect those deemed necessary to
accommodate procedural requirements particular to



this court. Except for these changes, the rule
shown conforms fully to the text of FRCP 16.

2007 Amendment
Subdivision (b) of RCFC 16 has been
amended by the addition of subparagraphs 5 and 6
to reflect the corresponding changes to FRCP 16

2008 Amendment
The language of RCFC 16 has been amended
to conform to the general restyling of the FRCP.
In addition, reference to RCFC 26(e)(1)
(“Supplementing Disclosures and Responses™) was
added to RCFC 16(b)(3)(B)(i) to conform to the
FRCP.

33
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TITLE IV. PARTIES

Rule 17. Plaintiff and Defendant; Capacity

(a) Real Party in Interest.

(1) Designationin General. Anaction must
be prosecuted in the name of the real
party in interest. The following may sue
in their own names without joining the
person for whose benefit the action is
brought:

(A) an executor;

(B) an administrator;

(C) a guardian;

(D) abailee;

(E) atrustee of an express trust;

(F) a party with whom or in whose
name a contract has been made for
another’s benefit; and

(G) a party authorized by statute.
Action in the Name of the United States
for Another’s Use or Benefit. [Not
used.]
Joinder of the Real Party in Interest.
The court may not dismiss an action for
failure to prosecute in the name of the
real party in interest until, after an
objection, a reasonable time has been
allowed for the real party in interest to
ratify, join, or be substituted into the
action. After ratification, joinder, or
substitution, the action proceeds as if it
had been originally commenced by the
real party in interest.

(b) Capacity to Sue or Be Sued. Capacity to sue
or be sued is determined as follows:

(1) for an individual who is not acting in a
representative capacity, by the law of the
individual’s domicile;
for a corporation, by the law under which
it was organized; and
for all other parties, by the law of the
applicable state, except that:

(A) a partnership or other
unincorporated association with no
such capacity under that state’s law
may sue or be sued in its common

()

(©))

2
(©))
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name to enforce a substantive right
existing under the United States
Constitution or laws; and

28 U.S.C. §§ 754 and 959(a) govern
the capacity of a receiver appointed
by a United States court to sue or be
sued in a United States court.
Minor or Incompetent Person.

(1) With a Representative. The following
representatives may sue or defend on
behalf of a minor or an incompetent
person:

(A) a general guardian;

(B) a committee;

(C) a conservator; or

(D) alike fiduciary.

Without a Representative. A minor or
an incompetent person who does not
have a duly appointed representative may
sue by a next friend or by a guardian ad
litem. The court must appoint a guardian
ad litem—or issue another appropriate
order—to protect a minor or incompetent
person who is unrepresented in an action.

(B)

()

()

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

RCFC 17 has been modified in minor respects
in order to achieve closer conformity with FRCP
17. A difference between the court’s rule and the
corresponding FRCP occurs in subdivision (b).
Subdivision (b) of the FRCP, subtitled “Capacity to
Sue or Be Sued,” provides generally that in those
cases for which no rule of decision is provided,
“capacity to sue or be sued shall be determined by
the law of the state in which the district court is
held.” In recognition of this court’s nationwide
jurisdiction, the quoted language was rewritten by
substituting “by the law of the applicable state” for
“by the law of the state in which the district court
is held.”

2008 Amendment



The language of RCFC 17 has been amended
to conform to the general restyling of the FRCP.

Rule 18. Joinder of Claims

(a) In General. A party asserting a claim or
counterclaim may join, as independent or
alternative claims, as many claims as it has
against an opposing party. A third party may
join, to the extent permitted by law, as many
claims as it has against an opposing party.
Joinder of Contingent Claims. A party may
join two claims even though one of them is
contingent on the disposition of the other; but
the court may grant relief only in accordance
with the parties’ relative substantive rights.

(b)

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision
The final sentence added to subdivision (a)
was intended to recognize both the right of a third
party to assert a claim and the limitations on that
right as set forth in 41 U.S.C. § 114 and applicable
case law.

2008 Amendment
The language of RCFC 18 has been amended
to conform to the general restyling of the FRCP.

Rule 19. Required Joinder of Parties
(a) Persons Required to Be Joined if Feasible.
(1) Required Party. A person who is subject
to service of process and whose joinder
will not deprive the court of subject-

matter jurisdiction must be joined as a

party if:

(A) in that person’s absence, the court
cannot accord complete relief
among existing parties; or
that person claims an interest
relating to the subject of the action
and is so situated that disposing of
the action in the person’s absence
may:

(B)
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(i) as a practical matter impair or
impede the person’s ability to
protect the interest; or
leave an existing party subject
to a substantial risk of
incurring double, multiple, or
otherwise inconsistent
obligations because of the
interest.

(2) Joinder by Court Order. 1f a person has
not been joined as required, the court
must order that the person be made a
party. A person who refuses to join as a
plaintiff may be made either a defendant
or, in a proper case, an involuntary
plaintiff.

(3) Venue. [Not used.]
When Joinder Is Not Feasible. If a person
who is required to be joined if feasible cannot
be joined, the court must determine whether,
in equity and good conscience, the action
should proceed among the existing parties or
should be dismissed. The factors for the court
to consider include:

(1) the extent to which a judgment rendered

in the person’s absence might prejudice

that person or the existing parties;

the extent to which any prejudice could

be lessened or avoided by:

(A) protective provisions
judgment;

(B) shaping the relief; or

(C) other measures;

whether a judgement rendered in the

person’s absence would be adequate; and

whether the plaintiff would have an
adequate remedy if the action were
dismissed for nonjoinder.

Pleading the Reasons for Nonjoinder.

When asserting a claim for relief, a party must

state:

(1) the name, if known, of any person who is
required to be joined if feasible but is not
joined; and

(2) the reasons for not joining that person.

(d) Exception for Class Actions. This rule is

(i)

(b)

(0]

in the

(®)
(C))

(c)

RCFC 18 and 19



subject to RCFC 23.

(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

Reference to RCFC 14 was deleted from
subdivision (a) and other minor changes have been
made in order to more closely conform to
FRCP 19. Some differences, however, were
retained—the most significant being the deletion of
the last sentence of FRCP 19(a) from this court’s
rule. The last sentence addresses objections to
venue raised by a joined party. Such objections

would not be assertable in this court.

2008 Amendment
The language of RCFC 19 has been amended
to conform to the general restyling of the FRCP.

Rule 20. Permissive Joinder of Parties
(a) Persons Who May Join or Be Joined.
(1) Plaintiffs. Persons may join in one
action as plaintiffs if:

(A) they assert any right to relief jointly,
severally, or in the alternative with
respect to or arising out of the same
transaction, occurrence, or series of
transactions or occurrences; and
any question of law or fact common
to all plaintiffs will arise in the
action.

Defendants. [Not used. ]

Extent of Relief. A plaintiff need not be
interested in obtaining all the relief
demanded. @ The court may grant
judgment to one or more plaintiffs
according to their rights.

Protective Measures. The court may issue
orders—including an order for separate
trials—to protect a party against
embarrassment, delay, expense, or other
prejudice that arises from including a person
against whom the party asserts no claim and
who asserts no claim against the party.

(B)

(0]
(©))

(b)

RCFC 20, 21, and 22
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(As revised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision

The authority previously contained in RCFC
20(a)(1)—(2), permitting unrestricted joinder of
additional plaintiffs to a pending multi-party
action, proved cumbersome in practice and an
impediment to sound case management. The
joinder of additional plaintiffs should proceed by
appropriate motion under RCFC 15. Accordingly,
RCFC 20 was modified so as to more closely
parallel the text of the corresponding FRCP.

2008 Amendment
The language of RCFC 20 has been amended
to conform to the general restyling of the FRCP.

Rule 21. Misjoinder and Nonjoinder of Parties
Misjoinder of parties is not a ground for dismissing
an action. On motion or on its own, the court may
at any time, on just terms, add or drop a party. The
court may also sever any claim against a party.

(Asrevised and reissued May 1, 2002; as amended
Nov. 3, 2008.)

Rules Committee Notes
2002 Revision
The last sentence of the former rule, “To add
plaintiffs, see RCFC 20(a)(1)—(2),” was eliminated
to more closely conform the rule to FRCP 21.

2008 Amendment
The language of RCFC 21 has been amended
to conform to the general restyling of the FRCP.

Rule 22. Interpleader [Not used.]

Rules Committee Note
2002 Revision
The interpleader practice permitted under
FRCP 22 is, for the most part, incompatible with
the jurisdiction exercisable by this court.
However, in those cases where the United States is
in the position of a stakeholder facing the risks of



double liability, RCFC 14 provides the means for
summoning a third party.

Rule 23. Class Actions

(a) Prerequisites. One or more members of a
class may sue as representative parties on
behalf of all members only if:

(b)

(¢) Certification Order;
Members;

(1)
()
(©))

(C))

the class is so numerous that joinder of
all members is impracticable;

there are questions of law or fact
common to the class;

the claims or defenses of the
representative parties are typical of the
claims or defenses of the class; and

the representative parties will fairly and
adequately protect the interests of the
class.

Class Actions Maintainable. A class action
may be maintained if RCFC 23(a) is satisfied
and if:

0))
()

(®)

[not used];
the United States has acted or refused to
act on grounds generally applicable to
the class; and
the court finds that the questions of law
or fact common to class members
predominate over any questions affecting
only individual members, and that a class
action is superior to other available
methods for fairly and efficiently
adjudicating the controversy. The
matters pertinent to these findings
include:

(A) the class members’ interests in
individually controlling the
prosecution of separate actions;

(B) the extent and nature of any
litigation concerning the
controversy already begun by class
members;

(C) [not used]; and

(D) the likely difficulties in managing a
class action.

Notice to Class

Judgment; Issues Classes;

Subclasses.
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(1) Certification Order.

(A) Time to Issue. At an early
practicable time after a person sues
as a class representative, the court
must determine by order whether to
certify the action as a class action.

(B) Defining the Class; Appointing
Class Counsel. An order that
certifies a class action must define
the class and the class claims,
issues, or defenses, and must
appoint class counsel under RCFC
23(g).

(C) Altering or Amending the Order.
An order that grants or denies class
certification may be altered or
amended before final judgment.

(2) Notice.

(A) [Notused.]

(B) For any class certified under RCFC
23(b), the court must direct to class
members the best notice that is
practicable under the circumstances,
including individual notice to all
members who can be identified
through reasonable effort. The
notice must clearly and concisely
state in plain, easily understood
language:

(i) the nature of the action;

(ii) the definition of the class
certified;

(iii) the class claims, issues, or
defenses;

(iv) that a class member may enter
an appearance through an
attorney if the member so
desires;

(v) that the court will include in
the class any member who
requests inclusion;

(vi) the time and manner for
requesting inclusion;

(vii) the binding effect of a class
judgment on members under
RCFC 23(c)(3).

RCFC 23



(3) Judgment. Whether or not favorable to

the class, the judgment in a class action
must include and specify or describe
those to whom the RCFC 23(¢)(2) notice
was directed, and whom the court finds
to be class members.

(4) Particular Issues. When appropriate, an

action may be brought or maintained as
a class action with respect to particular
issues.

(5) Subclasses. When appropriate, a class

may be divided into subclasses that are
each treated as a class under this rule.

(d) Conducting the Action.
(1) In General.

In conducting an action

under this rule, the court may issue

orders that:

(A) determine the course of proceedings

or prescribe measures to prevent

undue repetition or complication in

presenting evidence or argument;

require—to protect class members

and fairly conduct the

action—giving appropriate notice to

some or all class members of:

(i) any step in the action;

(ii) the proposed extent of the
judgment; or

(iii) the members’ opportunity to
signify whether they consider
the representation fair and
adequate, to intervene and
present claims or defenses, or
to otherwise come into the

(B)

action;

(C) impose conditions on the
representative parties or on
intervenors;

(D) require that the pleadings be

amended to eliminate allegations
about representation of absent
persons and that the action proceed
accordingly; or
deal with
matters.

(E)

similar procedural

(2) Combining and Amending Orders. An

RCFC 23 (cont.)
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(e)

()
(@

Settlement,

order under RCFC 23(d)(1) may be
altered or amended from time to time and
may be combined with an order under
RCFC 16.

Voluntary Dismissal, or

Compromise. The claims, issues, or defenses
of a certified class may be settled, voluntarily
dismissed, or compromised only with the
court’s approval. The following procedures
apply to a proposed settlement, voluntary
dismissal, or compromise:

(1

()]

(®)

(C))
©))

The court must direct notice ina
reasonable manner to all class members
who would be bound by the proposal.

If the proposal would bind class
members, the court may approve it only
after a hearing and on finding that it is
fair, reasonable, and adequate.

The parties seeking approval must file a
statement identifying any agreement
made in connection with the proposal.
[Not used.]

Any class member may object to the
proposal if it requires court approval
under this subdivision (e); the objection
may be withdrawn only with the court’s
approval.

Appeals. [Not used.]
Class Counsel.

(1) Appointing Class Counsel.

Unless a
statute provides otherwise, a court that
certifies a class must appoint class
counsel. In appointing class counsel, the
court:

(A) must consider:

(i) the work counsel has done in
identifying or investigating
potential claims in the action;
counsel’s experience in
handling class actions, other
complex litigation, and the
types of claims asserted in the
action;

(iii) counsel’s knowledge of the
applicable law; and
(iv) the resources that counsel will

(i)



(h)

commit to representing
the class;

(B) may consider any other matter
pertinent to counsel’s ability to
fairly and adequately represent the
interests of the class;

(C) may order potential class counsel to
provide information on any subject
pertinent to the appointment and to
propose terms for attorney’s fees
and nontaxable costs;

(D) may include in the appointing order
provisions about the award of
attorney’s fees or nontaxable costs
under RCFC 23(h); and

(E) may make further ordersin
connection with the appointment.

(2) Standard for Appointing Class Counsel.
When one applicant seeks appointment
as class counsel, the court may appoint
that applicant only if the applicant is
adequate under RCFC 23(g)(1) and (4).
If more than one adequate applicant
seeks appointment, the court must
appoint the applicant best able to
represent the interests of the class.

(3) Interim Counsel. The court may
designate interim counsel to act on
behalf of a putative class before
determining whether to certify the action
as a class action.

(4) Duty of Class Counsel. Class counsel
must fairly and adequately represent the
interests of the class.

Attorney’s Fees and Nontaxable Costs. In

a certified class action, the court may award

reasonable attorney’s fees and nontaxable

costs that are authorized by law or by the
parties’ agreement. The following procedures
apply:

(1) A claim for an award must be made by
motion under RCFC 54(d)(2), subject to
the provisions of this subdivision (h), at
a time the court sets. Notice of the
motion must be served on all parties and,
for motions by class counsel, directed to
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class members in a reasonable manner.

(2) A class member, or party from whom
payment is sought, may object to the
motion.

(3) The court may hold a hearing and must
find the facts and state its legal
conclusions under RCFC 52(a).

(4) [Not used.]

(Asrevised and reissued May 1, 2002; as amended
July 1, 2004, Nov. 3, 2008, Jan. 11, 2010.)

Rules Committee Notes
2002 Revision

RCFC 23 has been completely rewritten.
Although the court’s rule is modeled largely on the
comparable FRCP, there are significant differences
between the two rules. In the main, the court’s rule
adopts the criteria for certifying and maintaining a
class action as set forth in Quinault Allottee Ass’n
v. United States, 197 Ct. Cl. 134, 453 F.2d 1272
(1972).

Because the relief available in this court is
generally confined to individual money claims
against the United States, the situations justifying
the use of a class action are correspondingly
narrower than those addressed in FRCP 23. Thus,
the court’s rule does not accommodate, inter alia,
the factual situations redressable through
declaratory and injunctive relief contemplated
under FRCP 23(b)(1) and (b)(2).

Additionally, unlike the FRCP, the court’s
rule contemplates only opt-in class certifications,
not opt-out classes. The latter were viewed as
inappropriate here because of the need for
specificity in money judgments against the United
States, and the fact that the court’s injunctive
powers—the typical focus of an opt-out class—are
more limited than those of a district court.

Finally, the court’s rule does not contain a
provision comparable to FRCP 23(f). That
subdivision, which provides that a “court of
appeals may in its discretion permit an appeal from
an order . . . granting or denying class
certification,” has its origin in 28 U.S.C. § 1292(e),
which authorizes the Supreme Court to promulgate
rules that provide for an appeal of an interlocutory

RCFC 23 (cont.)



decision other than those set out in Section 1292.
Because no comparable statutory authority exists
for this court’s promulgation of a similar rule,
subdivision (f) has been omitted. It should be
noted, however, that the Court of Federal Claims
may certify questions to the Court of Appeals for
the Federal Circuit pursuant to 28 U.S.C.
§§ 1292(b), 1295.

2004 Amendment

In addition to the rule changes introduced in
2002, the text of the current rule also incorporates
the revisions to FRCP 23 effective December 1,
2003. These revisions, which appear as
subdivisions (¢), (e), (g), and (h) of the rule, adopt
the text of the FRCP except where modification in
wording was necessary to accommodate the “opt-
in” character of this court’s class action practice.

2008 Amendment

The language of RCFC 23 has been amended
to conform to the general restyling of the FRCP.

In addition, subdivision (h) (“Attorney’s Fees
and Nontaxable Costs”) has been expanded to (i)
recognize that an award of attorney’s fees may be
authorized either by law (as was previously
recognized in the rule) or “by the parties’
agreement”; and (ii) include the procedural
protections accorded class members under FRCP
23(h)(1)—(3) with respect to claims for an award of
attorney’s fees.

2010 Amendment
RCFC 23(g)(1)(B) has been amended by
substituting the word “adequately” for the word
“accurately” to conform to the FRCP.

Rule 23.1.  Derivative Actions

(a) Prerequisites. This rule applies when one or
more shareholders or members of a
corporation or an unincorporated association
bring a derivative action to enforce a right that
the corporation or association may properly
assert but has failed to enforce. The
derivative action may not be maintained if it
appears that the plaintiff does not fairly and
adequately represent the interests of

RCFC 23.1
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shareholders or members who are similarly
situated in enforcing the right of the
corporation or association.
Pleading Requirements.
must be verified and must:
(1) allege thatthe plaintiff was a shareholder
or member at the time of the transaction
complaine